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U.S. Customs Service 


Treasury Decisions 


(T.D. 98-11) 


COUNTRY OF ORIGIN MARKING REQUIREMENTS FOR 
IMPORTED FOOTWEAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Policy statement. 


SUMMARY: This notice advises interested parties that Treasury Deci- 
sion 86-129, which pertains to the country of origin marking of foot- 
wear and footwear containers, was effectively revoked by the 
amendment of § 134.46, Customs Regulations, published as Treasury 
Decision 97-72, and that footwear and/or its container must be marked 
in accordance with § 134.46, as amended. 


EFFECTIVE DATE: February 9, 1998. 


FOR FURTHER INFORMATION CONTACT: Karen S. Greene, Spe- 
cial Classification and Marking Branch (202) 927-2312. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Section 304 of the Tariff Act of 1930, as amended, 19 U.S.C. 1304, pro- 
vides that, unless excepted, every article of foreign origin (or its con- 
tainer) imported into the U.S. shall be marked in a conspicuous place as 
legibly, indelibly and permanently as the nature of the article (or its 
container) will permit, in such a manner as to indicate to the ultimate 
purchaser in the U.S. the English name of the country of origin of the 
article. Part 134, Customs Regulations (19 CFR Part 134), implements 
the country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 

Section 134.46, Customs Regulations (19 CFR 134.46), concerns how 
articles should be marked when the name of a country other than the 
country of origin appears on the article or its container. Section 134.46 
was recently amended by Treasury Decision (T.D.) 97-72, published in 
the Federal Register (62 FR 44221) on August 20, 1997. 

Prior to its amendment by T.D. 97-72, § 134.46 provided as follows: 

In any case in which the words “United States,” or “American,” the 
letters “U.S.A.,” any variation of such words or letters, or the name 
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of any city or locality in the United States, or the name of any for- 
eign country or locality other than the country or locality in which 
the article was manufactured or produced, appear on an imported 
article or its container, there shall appear, legibly and permanently, 
in close proximity to such words, letters or name, and in at least a 
comparable size, the name of the country of origin preceded by 
“Made in,” “Product of,” or other words of similar meaning. 


Furthermore, 19 CFR 134.36(b) provided that in circumstances in 
which either 19 CFR 134.46 or 134.47 was applicable, no exception 
from marking would apply. 

In accordance with the above reading of § 134.46, Customs, in T.D. 
86-129, published in the Federal Register (51 FR 24814) on July 9, 
1986, set forth a policy statement regarding its application of the coun- 
try of origin marking requirements for imported footwear and its con- 
tainers where the name of a country other than the country of origin 
appears. In T.D. 86-129, Customs established a policy of strict applica- 
tion of that provision in the case of imported footwear and shoe boxes, 
whereby all requirements of $134.46 (e.g. proximity, size, etc.) would be 
applicable regardless of whether the locality reference in the marking 
was misleading or deceptive. 

The amendment of § 134.46 by T.D. 97-72 has effectively revoked T.D. 
86-129. As amended by T.D. 97-72, § 134.46 now provides: 


In any case in which the words “United States,” or “American,” the 
letters “U.S.A.,” any variation of such words or letters, or the name 
of any city or location in the United States, or the name of any for- 
eign country or locality other than the country or locality in which 
the article was manufactured or produced appear on an imported 
article or its container, and those words, letters or names may mis- 
lead or deceive the ultimate purchase as to the actual country of ori- 
gin of the article, there shall appear legibly and permanently in 
close proximity to such words, letters or name, and in at least a 
comparable size, the name of the country of origin preceded by 
“Made in,” “Product of,” or other words of similar meaning. 


As a result of T.D. 97-72, § 134.46 no longer is applicable on an auto- 
matic basis dependant solely on the presence of the other locality mark- 
ing on the article, but rather is now expressly based on a preliminary 
finding that the locality information may mislead or deceive the ulti- 
mate purchaser. 

In view of the fact that T.D. 86-129 is entirely inconsistent with 
§ 134.46, as amended by T.D. 97-72, T.D. 97-72 effectively revoked T.D. 
86-129. This document expressly informs interested members of the 
public of the revocation of T.D. 86-129. Consistent with § 134.46, foot- 
wear and/or its containers must be marked in accordance with the re- 
quirements of 19 CFR 134.46 only if the locality marking on imported 
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footwear and its containers may mislead or deceive the ultimate pur- 
chaser as to the actual country of origin of the article. 
Dated: February 3, 1998. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


Published in the Federal Register, February 9, 1998 (63 FR 6608) | 


(T.D. 98-12) 
FOREIGN CURRENCIES 
DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR JANUARY 1998 
The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 


pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): January 1 and 19, 1998. 


Greece drachma: 

MOOR caches nila daaty hove d esecasaia” hOMnenen 
NOPIN os Saye PP OS eB rcrarea a sc se Lens Slat ae 003511 
SR ERIOE 6:55 es apace uaih ete .003511 
1998 Sb versiaiahe vista Bralete trates 5 003471 
1998 .... ‘ 003472 
CAMUREY £, LOO «osc ccns 0 sices = sp earaa on eats .003465 
danvary S, 1998 2... ccc ces she .003476 
eanuary 9. 1996 2.0... 66a Pasties Pe teads .003477 
January 10, 1998)... 2.6.65... th ery .003477 
January 1998 .. -. erst aree sires 003477 
January 1998 Mecek esc titan ee eens .003477 
January 13, 1998......... Dene sd Perna a Sieh kale emanate 003481 
See Rees rasp caca Seams daceak soanez ads 003483 
January 15, 1998.... saeateast ee Otis .003463 
January 16, 1998 .. er aa eemiateen leoae .003467 
SEPIA EO BADR s o:s's ssc os Seles or craieten? .003467 
January 18, 1998........ Bains a tiers see RE 003467 
GREER ENSUE ee ROM 2 dor eo LIS re ara Pw AS waa we Bits Bare hele 003467 
January 20, 1998...... Pas tacts Br alee we oa 003443 
SII UE IO. a Sos sae oars ole ove a's ire 003466 
January 22,1998.... ; 003506 
January 23, 1998 ......... piesa eterhtore 003535 
January 24, 1998. arr daiigatitermers e's .003535 
January 25, 1998....... svarerathter stots .003535 
January 26, 1998 Shattered .003510 
January 27, 1998 ; fala end Soe tones .003520 
January 28, 1998 ae .003493 
January 29, 1998 003466 
January 30, 1998...... 003446 


January 
January 
January 
January 
January 


moonnu-r Wb 


frm pee feed fed feed feed fed fed 
Noh WNW re 


eRe 
co OO 
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)REIGN CURRENCIES—Daily rates for countries not on quarterly list for 
1998 (continued): 


$0.000590 
000590 
.000590 
000559 


000570 
000559 


000552 


000575 
000567 
000599 
000622 
000616 
000616 
000616 
.000616 
.000607 
000580 
.000568 
000575 


000595 
000595 
000592 
0005¢ 

000654 


' 029455 
January 7, 1998 a ; gts Sx Si Te Sos .028986 
January 8, 1998 is Pe Os sole aia ean minds .028736 
January 9, oar wae Ray tae .029070 
anuary 10, 1998...... Psasty datsre. die rmipaheyis coe ss .029070 
anuary 11, 1998. , : ‘ ; PPE ee .029070 
January 12, 1998 maligne Asmrers Kieudhacames Paros .028818 
January 13, 1998........ ae eer egnet ha ‘ .028818 
January 14, 1998 pcs a Rete ty ess Ss 029155 
SOURED BLO eS os. cee aclins 3 wee Bice .029283 
January 16, 1998 . ig PGRN Sas Ks ad caer ee .029499 


January 17, 1998 5 We Bits Siete witenaase Loe teers 029499 
January 18, 1998. : sears AealebaRD ache anor .029499 
January 19, 1998.... saan ae .029499 
January 20, 1998...... Ret Rta he ines oem oF .029586 
January 21, 1998........... perenig aie .029860 
danuary 22; 1998 « ....5 ec Sica re 029542 
MTU REY 25, LIPO 6a ale or ivb eG: are Raia eee Loads .029283 


January 24, 1998 rat aa .029283 





January 25, 1998 eee epinnce teae anes .029283 
January 26, 1998 4 .029326 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 1998 (continued): 


Taiwan N.T. dollar (continued): 


January 27, 1998 . ee Piet . ‘ ev $0.029240 
January 28, 1998 Races So eiae ca er 029240 
January 29, 1998..... i depen ctorsecrenhs eee é 029240 
January 30, 1998 etre sree cathe 029197 


Dated: February 2, 1998. 
FRANK CANTONE, 
Chief, 


Customs Information Exchange. 


(T.D. 98-13) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR JANUARY 1998 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 


pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 98-6 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): January 1 and 19, 1998. 


Australia dollar: 


January 30 Belle Genes whan ad dhatnar Dd. 8 ahaha ose a 
Japan yen: 


January 28, 1998 Eat ae rcre Sas er on $0.007983 

January 29, 1998 Sas Se chee .007976 
Malaysia dollar: 

January 6, Bisy greta és $0.223964 

January 7, 1998 . Ruilorbaaendegtare 221239 

January 8, 

January 9, 

January 10, 

January 11, 

January 12, 

January 13, 

January 14, 1998 

January 15, 1998 

January 16, 

January 17, 

January 18, 
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FOREIGN CURRENCIES—Variances from quarterly rates for January 1998 
continued): 


Malaysia dollar ( 


January 19, 1998 $0.238544 
January 20, 1998 ; ‘ 236407 
January 21, 1998 . ; the 228337 
' 


anuary 22, 1998 220751 
218818 
218818 


January 23, 1998 
1998 


1998 . ; 218818 
January 26, 1998 ‘ ‘ 221239 


January 27, 1998 ; ; .226244 
January 28, 1998 228833 
22831 
January 30, 1998 ; oi : 23640 


January 29, 1998 


} 
l 
( 


) peso 
January 29, 1998 . ; ‘ : $0.117925 
ngapore dollar: 
January 12, 1998 ).556793 
land baht (tical): 


January 5,1998.... ss : ‘ Te . $0.0 
January 6, 1998 fs ate ee eRe sigalg : : 0 


19685 
8868 
January 7, 1998 .. Pet elsk ad srt ‘ 018975 
January 8, 1998 ......... in “5 i ee cae as 018416 
January 9, 1998 a : ; ; E j 018622 
January 10, 1998 . Vike Glia eee ements microns 0 
January 11, 1998 


8622 

; : Lae emt ieee 018622 
January 12, 1998. ee nek tetas eee 017825 
January 13, 1998 5 orb a eh Seay de yeaa tay ss are Mame ; .018416 
January 14, 1998.... a Scores .019550 
January 15, 1998 SO es oe Sore .019231 
January 16, 1998 Eerie Per ee Ie oe .019305 
ETUMGLY Met ach ag 9 bs ard vv Seca oe A none .019305 
LEV oU TF gaia 1c |S eee 019305 
January 19, 1998..... oilckg dealin: v6 at Sere etek .019305 
PAN EEN 9k, LR ge a, Sa .019120 
January 21, 1998. ; i 019048 
January 22, 1998 LAW Hale e FRAMES Se SAS oe as 018587 
January 23, 1998.... Sets erat .018450 
January 24, 1998 lian ies .018450 
January 25, 1998 .. .018450 
January 26, 1998 .. .018484 
January 27, 1998 . .018622 
January 28, 19$ .018622 
January 29, 1998 .018484 
January 30, 19§ .018832 


Dated: February 2, 1998. 





FRANK CANTONE, 
Chief, 


Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DENIAL OF APPLICATION FOR 
RECORDATION OF TRADE NAME: “WINFING” 


ACTION: Denial of application for recordation of trade name. 


SUMMARY: By notice published in the Federal Register dated June 27, 
1997, application was filed pursuant to section 133.12, Customs Regu- 
lations (19 CFR 133.12), for the recordation under section 42 of the Act 
of July 5, 1946, as amended (15 U.S.C. 1124), of the trade name “WIN- 
FING,” used by PrintScan International, Inc., a corporation organized 
under the laws of the State of New Jersey, located at 1432 Drum Hill 
Road, Martinsville, New Jersey 08836. 

The application states that the alleged trade name is used in connec- 
tion with a demonstration and evaluation software. Its main purpose is 
to give an insight into the internal working mechanism of the Print- 
Scan core library and to demonstrate the performance of the finger- 
print analysis procedure. 

Before final action was taken on the application, consideration was 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this alleged trade name. 
No comments were received relative to this application. 

Customs has completed its review of this matter and has determined 

that the word “Winfing” is not used as a trade name, but rather, in a 
trademark sense with demonstration and evaluation software. Accord- 
ingly, the application is denied. 
FOR FURTHER INFORMATION CONTACT: George F. McCray, Esq., 
Intellectual Property Rights Branch, 1300 Pennsylvania Avenue, N.W., 
Washington, D.C. 20229 (202-927-2330). 

Dated: February 3, 1998. 

JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 
[Published in the Federal Register, February 9, 1998 (63 FR 6609)] 
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REVISED NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST REGARDING RECONCILIATION 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: On February 6, 1997, a notice was published in the Federal 
Register announcing a Customs prototype test of reconciliation. A sub- 
sequent notice, published in the Federal Register on September 30, 
1997, announced modifications to the originally planned test. In re- 
sponse to comments received pursuant to that notice and discussions 
with the trade community, Customs has made further enhancements to 
the reconciliation prototype. These enhancements include a blanket 
application option to entry-by-entry flagging and, for Reconciliations 
involving duties, taxes, or fees due, the option of filing aggregate data 
for the Reconciliation in lieu of entry-by-entry data. This document 
serves as a replacement for all previous notices for this prototype, 
which is known as the ACS Reconciliation Prototype. The changes to 
the prototype detailed herein do not affect the previously announced 
start date of October 1, 1998, nor do they affect the policy which makes 
this prototype the exclusive means to reconcile entries, pursuant to 19 
U.S.C. 1484(b). 

This document invites public comments concerning any aspect of the 
planned test, informs interested members of the public of the require- 
ments for voluntary participation, and establishes the process for de- 
veloping evaluation criteria. This document also serves to open the 
application period. Certain information, as outlined in this notice, must 
be filed in an application with Customs prior to an applicant being ap- 
proved for participation. It is important to note that certain aspects of 
this prototype may be modified prior to implementation of the final rec- 
onciliation program. 


EFFECTIVE DATES: The testing period of this prototype will com- 
mence no earlier than October 1, 1998, will run for approximately two 
years, and may be extended. The prototype will be limited to consump- 
tion entries filed on or after October 1, 1998, through September 30, 
2000. Comments concerning this notice and applications to participate 
in the prototype are requested by March 31, 1998. 


ADDRESSES: Written comments regarding this notice and/or applica- 
tions to participate in this prototype should be addressed to Ms. Shari 
McCann, Reconciliation Team, U.S. Customs Service, 1300 Pennsylva- 
nia Ave, NW, Room 5.2A, Washington, DC, 20229-0001. 


FOR FURTHER INFORMATION CONTACT: Ms. Shari McCann, at 
(202) 927-1106, or Mr. Don Luther at (202) 927-0915. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Pub.L. 103-182, 107 Stat. 2057 (December 8, 1993), 
contains provisions pertaining to Customs Modernization (107 Stat. 
2170). Subtitle B of Title VI establishes the National Customs Automa- 
tion Program (NCAP)—an automated and electronic system for the 
processing of commercial importations. Section 637 of the Act amended 
Section 484 of the Tariff Act of 1930 to establish a new subsection (b), 
entitled “Reconciliation”, a planned component of the NCAP Section 
101.9(b) of the Customs Regulations (19 CFR 101.9(b)) provides for the 
testing of NCAP components. See, TD 95-21. This test is established 
pursuant to those regulations. This document replaces earlier notices 
concerning the reconciliation prototype test, published in the Federal 
Register on February 6, 1997 (62 FR 5673), announcing the initial Cus- 
toms prototype test of reconciliation, and on September 30, 1997 (62 FR 
51181), modifying the initial prototype). 


THE CONCEPT OF RECONCILIATION 
When certain information (other than that related to the admissibil- 
ity of merchandise) is not determinable at the time of entry summary, 
an importer may later provide Customs with that information on a Re- 
conciliation. A Reconciliation is treated as an entry for purposes of liq- 


uidation, reliquidation, and protest. Upon liquidation of any 
underlying entry summary, any decision by Customs entering into that 
liquidation, e.g., classification, may be protested pursuant to 19 U.S.C. 
1514. When the outstanding issue, e.g., value as determined by the actu- 
al costs, is later furnished in the Reconciliation, the Reconciliation will 
be liquidated. The liquidation of the Reconciliation will be posted to the 
Bulletin Notice of Liquidation, and may be protested pursuant to 19 
U.S.C. 1514, but the protest may only pertain to the issue(s) flagged for 
reconciliation (i.e., the protest may not re-visit issues previously liqui- 
dated on the underlying entry summary). 

Importers must be aware of the distinction between prior disclosure 
and reconciliation. A prior disclosure exists when a person concerned 
discloses the circumstances of a violation pursuant to the Customs Re- 
culations. The person disclosing this information must do so before, or 
without knowledge of, the commencement of a formal investigation of 
that violation. Reconciliation is the process by which an importer noti- 
fies Customs of undeterminable information, and by which the out- 
standing information is provided to Customs at a later date. Under 
reconciliation, the importer is not disclosing a violation, but rather 
identifying information which is undeterminable and will be provided 
at a later time. 


DEFINITIONS 


1. Reconciliation: The process which allows an importer to iden- 
tify undeterminable information (other than that affecting admis- 
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sibility) to Customs, and provide the outstanding information at a 
later date. Reconciliation also refers to the entry on which the out- 
standing information is provided. 

2. Underlying entry summary: A consumption entry summary 
flagged for reconciliation. 

3. Flagging an entry for reconciliation: Identifying to Customs 
that an entry summary is subject to reconciliation for a defined is- 
sue(s). There are two ways an importer can flag an entry summary 
for reconciliation: 


a. Entry-by-entry flagging: The importer electronically via 
ABI inputs an indicator on all entries which are subject to re- 
conciliation. This indicator identifies the issue(s) subject to 
reconciliation. 

b. Blanket application: Prior to filing entries subject to rec- 
onciliation, the importer provides Customs a letter which con- 
tains the importer of record number, the time period in which 
entries are subject to reconciliation, and the issue(s) subject to 
reconciliation. Customs will input an electronic indicator on 
ALL entries for that importer for that time period, which will 
identify them as being subject to reconciliation for the issue(s) 
indicated. 


4. Entry-By-Entry Reconciliation: A Reconciliation in which the 
revenue adjustment is specifically provided for each affected entry 
summary. 

5. Aggregate Reconciliation: A Reconciliation filed with summa- 
rized data showing reconciled adjustments at an aggregate level. A 
list of the affected entries is required, but the revenue change need 
not be broken out according to individual underlying entries. Ag- 
gregate Reconciliations may be used only where all adjustments 
covered by the Reconciliation result in absolute increases in duties, 
taxes, and fees. Drawback is not available on the increased/recon- 
ciled adjustment. 

6. Absolute increase: Each and every underlying entry summary 
covered by the Reconciliation results in an increase or no change in 
duties, taxes, and fees. Only absolute increases are eligible for Ag- 
gregate Reconciliations. 


Examples: Where entries A and B are both covered by a Recon- 
ciliation, the Reconciliation would have an Absolute Increase 
if the changes to both entries would be increases or no changes. 
If A increased and B decreased, even if A’s increase is greater 
than B’s decrease, this is NOT an Absolute Increase. See Net- 
ting, below. 


Note: This principle applies at the entry level rather than at 
the line level. That is, regardless of decreases on individual 
lines on entry A, as longas the total change for entry A resulted 
in an increase in duties, taxes, and fees, it could be considered 
part of an Absolute Increase. 
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7. Netting: Situations in which increases AND decreases resulted 
at the end of the reconciliation period. In any netting situation, the 
importer has the following options: 

a. File an Entry-By-Entry Reconciliation to account for 
both the increases and decreases, or 
b. Divide the Reconciliation into two pieces: An Aggregate 
Reconciliation for the increase and an Entry-By-Entry Recon- 
ciliation for the decrease. 
DESCRIPTION OF THE ACS RECONCILIATION PROTOTYPE 
Customs goals in the design of this prototype are to (1) make progress 
under this key component of the Mod Act, (2) establish uniformity in an 
area which has traditionally operated under a variety of procedures, (3) 
provide financial safeguards, and (4) institute a legal mechanism for 
reconciling entries. 


A. EXCLUSIVE MEANS 

Concurrent with this Automated Commercial System (ACS) Recon- 
ciliation Prototype, Customs is designing a reconciliation component 
under the National Customs Automation Program Prototype (NCAP 
P) in the Automated Commercial Environment (see, 62 FR 14731, dated 
March 27, 1997). 

Thus, except for participation in the NCAP/P and upon implementa- 
tion of this prototype, any party who elects to reconcile entries pur- 
suant to 19 U.S.C. 1484(b) may only do so through this prototype. This 
prototype will serve as the exclusive means to reconcile entries for (1) 
value, (2) classification on a limited basis, (3) merchandise entered un- 
der Harmonized Tariff Schedule of the United States (HTSUS) heading 
9802, and/or (4) merchandise entered under the North American Free 
Trade Agreement (NAFTA). All practices with respect to block lig- 
uidation/block appraisement (liquidating one entry summary or 
some entry summaries with a periodic adjustment affecting many entry 
summaries) will cease and such post-entry adjustments will only 
take place via the ACS Reconciliation Prototype. All importers 
may apply for this prototype. Details on the application process are ex- 
plained below. Outside of reconciliation, the only alternative post-entry 
adjustment will be to file a Supplemental Information Letter for each 
affected entry summary, with appropriate corrective data and duty ten- 
ders. (For information on the Supplemental Information Letter, see Au- 
tomated Broker Interface (ABI) administrative message #97-0727, 
posted on 8/4/97, entitled “314 Day Liq Cycle—Trade Notice”.) As al- 
ways, importers retain the right to request extension of liquidation of 
entry summaries, as described in 19 CFR 159.12(a)(ii). 


B. NOTICE OF INTENT 
A notice of intention to file a Reconciliation (“Notice of Intent”) iden- 
tifies an undeterminable issue, transfers liability for that issue to a Rec- 


onciliation and permits the liquidation of the underlying entry 
summary as to all issues other than those which are transferred to the 
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Reconciliation. By providing a Notice of Intent, an importer is request- 


ing that a certain issue or group of issues be separated from the entry 
summary. The importer voluntarily requests and accepts that the is- 
sue(s) identified in the Notice of Intent remain open and outstanding. 
[he importer remains responsible for filing a Reconciliation, and liable 
any duties, taxes, and fees resulting from the filing and/or liquida- 
1 of the Reconciliation. The Notice of Intent creates an obligation on 
importer to file the Reconciliation. Importers participating in this 

‘ototype will recognize that the liquidation of the underlying entries 

‘tains only to those issues not identified by the importer on the No- 
tice of Intent. 

The underlying entries flagged for a Reconciliation may be filed at 
any port, including any combination of ports. The following entries 
types are eligible for reconciliation under this prototype: 

1. Entry type 01: Free and dutiable formal consumption entries; 
2. Entry type 02*: Quota/visa consumption entries; 

3. Entry type 03*: Antidumping/Countervailing duty (AD/CVD) 
consumption entries; 

4. Entry type 06: Foreign Trade Zone consumption entries; and 

5. Entry type 07*: Quota/visa and AD/CVD combination con- 
sumption entries. 


Quota and AD/CVD entries may not be reconciled for classification; 
they may only be reconciled for HTSUS heading 9802, value and/or 


NAFTA. The issues of AD/CVD final rate and scope determination, quo- 
ta category or any admissibility issue are likewise not eligible reconcili- 
ation issues under this prototype. 


(1) OPTION: ENTRY-BY-ENTRY FLAG 


During this prototype, the importer may “flag” the underlying en- 
tries at time of filing via an ABI indicator, which will serve as the Notice 
of Intent. 


(2) OPTION: BLANKET APPLICATION FLAG 


Those importers who find that a large majority of their entry summa- 
ries require flagging may provide their Notice of Intent by filing a 
“blanket application” in lieu of entry-by-entry flags. The blanket ap- 
plication will consist of written notice by the importer showing the Im- 
porter of Record number, range of dates in which the underlying entry 
summaries will be subject to reconciliation, and a list of the issues sub- 
ject to reconciliation. This application must be received by Customs no 
later than seven working days prior to transmission of the first entry 
subject to the Reconciliation. Upon receipt of the blanket application, 
Customs will automatically apply the above-mentioned electronic flag 
to all entry summaries filed by the importer during the specified time 
period. 
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C. ISSUES TO BE RECONCILED 
The ACS Reconciliation Prototype will allow the following issues to 
be flagged for reconciliation: value, HTSUS heading 9802, NAFTA, and 
classification on a limited basis. 


1. Value—The ACS Reconciliation Prototype is open to reconcili- 
ation of all value issues. 

2. HTSUS heading 9802—The issue of 9802 includes only the 
value aspect involved with this HTSUS provision, e.g., reconciling 
the estimated to actual costs. 

3. NAFTA—Reconciliation may be used as a vehicle to file post- 
importation refund claims under 19 U.S.C. 1520(d). NAFTA Rec- 
onciliations are subject to the obligations of 19 CFR part 181, 
subpart D. The importer must possess a valid Certificate of Origin 
at the time of making a NAFTA claim. Presentation of the NAFTA 
Certificate of Origin to Customs is waived for the purposes of this 
prototype, but the filer must retain this document, which shall be 
provided to Customs upon request. The Certificate of Origin is part 
of the alA list (19 U.S.C. 1508(a)(1)(A)), and covered by the record- 
keeping provisions of the Customs laws. Filers are reminded that 
interest shall accrue from the date on which the claim for NAFTA 
eligibility is made (the date of the NAFTA Reconciliation) to the 
date of liquidation or reliquidation of the Reconciliation. The ob- 
ligation to file a Reconciliation opened by the Notice of Intent ap- 
plies to all Reconciliations, including NAFTA, even if the 
participant finally concludes it cannot file a valid 520(d) claim, in 
which instance the NAFTA Reconciliation would be filed with no 
change. 

4. Classification—Classification issues will be eligible for recon- 
ciliation only when such issues have been formally established as 
the subject of a pending administrative ruling (including preclassi- 
fication rulings), protest, or court action. 


Reconciliation for classification issues other than those listed above 
is not permitted. Reconciliation for quantity is also not permitted. 
These issues are very closely linked to admissibility, and therefore are 
not eligible for reconciliation. Post-entry adjustments for these issues 
may still be made however, using the Supplemental Information Letter 
process. (For information on this process, see ABI administrative mes- 
sage #97-0727, 8/4/97.) 


D. RECONCILIATION—MENU APPROACH 


By this notice, Customs is offering a variety of choices in reconcilia- 
tion to meet a variety of business needs. Importers may find it helpful to 
view these alternatives as a “menu” approach. It should be noted that 
the following menu choices are for the type of Reconciliation filed. They 
are not conditioned on the method of flagging used. In other words, an 
importer can flag entries either individually or via a blanket applica- 
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reconcile those entries via an Aggregate or Entry-By-Entry 


5d 


cillation 


. Entry-by-Entry Reconciliation 

a. This option can be used for all reconciliation adjustments, 
including refunds of duties, taxes, and fees. 

b. The continuous bond on the underlying entries will be 
used to cover the Reconciliation. 

c. Customs will accept no drawback claims on the underly- 
ing entries until the Reconciliation is filed with duties, taxes, 
and fees deposited. 

d. The revenue adjustment will be broken down to entry- 
entry detail for all an be teas summaries. 

e. After the Reconciliation has been filed, drawback may be 
claimed amine the underlying entries and, if appropriate, the 
reconciled increase. 

f. Reconciliation of any issue which covers Antidumping 
and/or Countervailing duty gniving must be submitted as an 


+ 


— 3y-Entry Reconciliation. 
Ageregt «Senet iation. 


This option — only to those situations which involve 
an ‘aiociais! increase, 1 each and every entry covered by the 
Reconciliation resus in an increase or no change in duties, 
taxes, and fees. If netting is involved to reach a net increase, 
this option does not apply. (See Definitions section of this no 
tice for more details.) 

For example, entry 123 covers product A. Entry 234 cov- 

ers product B. An assist was provided for product A, which 
resulted in an increase in duty. The value of product B was 
affected by currency fluctuations, which resulted in a de- 
crease in duty. An Aggregate Reconciliation cannot be 
filed to cover both entry 123 and entry 234. Remember, 
this restriction against netting applies only to netting be- 
ae different entries. If entr y 456 covers both products 
\ and B, as long as entr y 456 as a whole had an increase in 
duties, taxes and fees, it may be included in an Aggregate 

Reconciliation. 

b. The continuous bond on the underlying entries will be 
used to cover the Reconciliation. 

c. Customs will accept no drawback claims on the underly- 
ing entries until the Reconciliation is filed with duties, taxes, 
and fees deposited. 

d. The Reconciliation will include a list of all underlying en- 
tries, but will not require the revenue adjustment to be broken 
down by entry. 

After the Reconciliation has been filed, drawback may be 
claimed against the underlying entries, but may NOT be 

claimed against the reconciled incr an All parties are hereby 
notified that no drawback refunds will be issued on the recon- 
ciled adjustment, e.g., if the duty paid on the underlying entry 
summary is $10,000, and the overall reconciliation increase 
adjustment is $1,000, the $10,000 is eligible for a drawback re- 
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und. The $1,000 is not eligible for a draw back refund. By opt- 
ing to file an Aggregate Reconciliation, all participants 
understand that they waive their ability to claim drawback or 
transfer drawback rights for the amount of the reconciled in- 
crease. 


E. FILING OF RECONCILIATION—GROUPING, TIMELINESS AND LOCATION 


Reconciliation is to be used to group entries together for a common, 
outstanding issue. Entries flagged for reconciliation which have the 
same outstanding information should all be grouped on one Reconcilia- 
tion, e.g., entries flagged for reconciliation awaiting finalization of as- 
sist information should be grouped on one Reconciliation where the 
assist information is provided. 

A Reconciliation of value, HTSUS heading 9802 and/or classification 
shall be filed within 15 months of the date of the oldest entry summary 
flagged for and grouped on that Reconciliation. A Reconciliation may 
cover any combination of value, HTSUS heading 9802 and classifica- 
tion issues. Should the issues of value, HTSUS heading 9802 and/or 
classification on one entry summary be flagged for reconciliation, the 
participant shall address all those issues on the same Reconciliation. 

A NAFTA Reconciliation must be filed within 12 months of the date 
of importation of the oldest entry summary flagged for and grouped on 
that Reconciliation. NAFTA Reconciliations may not be combined with 
other issues, because of NAFTA’s unique nature and different due 
dates, and so that Customs may expedite the processing of such refunds. 

One underlying entry summary may have up to two Reconciliations, 
one for any combination of classification, HTSUS heading 9802 and/or 
value, and one for NAFTA. 

A Reconciliation which is not filed by the appropriate deadline will be 
handled as a liquidated damages claim for failure to file 

The Reconciliation and supporting documentation may be filed at 
any port location. Certain ports will be established as reconciliation 
processing ports. The ABI transmission of the Reconciliation must re- 
flect the appropriate Customs-identified processing port, and respec- 
tive commodity team, on the header record. Customs will notify 
participants of the appropriate processing ports and commodity teams. 

Please note that entries filed in Puerto Rico or the Virgin Islands 
must be reconciled on separate Reconciliations. Reconciliations cannot 
combine underlying entries filed in Puerto Rico with underlying en- 
tries filed at any other port, or entries filed in the Virgin Islands with 
entries filed at any other port. This limitation is due to the fact that rev- 
enue deposited on or refunded from entries filed in the Virgin Islands 
and Puerto Rico are attributed to separate accounts for those territories 
than entries filed at other ports. 


F. EFFECT OF RECONCILIATION ON DRAWBACK 
Inherent in the concept of reconciliation is the fact that, because cer- 
tain issues are kept open pending filing of the Reconciliation, the infor- 
mation regarding these issues and the resulting liability for the duties, 
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taxes, and fees previously asserted by the importer may change when 
the Reconciliation is filed. Customs will therefore not accept drawback 
claims or certificates on underlying entries flagged for reconciliation 
until the Reconciliation is filed with all duties, taxes, and fees deposited. 
In the case of a drawback claim and a reconciliation refund against the 
same underlying entries, the importer is responsible for ensuring that a 
claim for a refund in excess of the duties paid is not filed with Customs 
and for substantiating how the drawback and reconciliation refund re- 
quests apply to different merchandise. 

Since drawback is paid on a per-entry basis, reconciled adjustments 
filed with aggregate data are not eligible for drawback. As the adjust- 
ment made pursuant to an Aggregate Reconciliation is not connected to 
specific entry summaries, it would be impossible for Customs to ensure 
that those duties were indeed entitled to drawback, and/or that the duty 
for which the drawback was claimed had not been previously refunded 
on the underlying entry summary(ies). 


G. FILING OF RECONCILIATION—BOND ISSUES 


Entry summaries flagged for reconciliation will require a continuous 
bond, which must be accompanied by a rider. The rider shall read as fol- 
lows: 


By this rider to the Customs Form 301, No. __ 2 ee 
executed on , by ae 
principal, importer No. ,and —__ . 
as surety, code No. , which is effective 
on the principal and surety agree that this 
bond covers all Reconciliations pursuant to 19 U.S.C. 1484(b) that 
are elected on any entries secured by this bond, and that all condi- 


tions set out in Section 113.62, Customs Regulations, are applicable 
thereto. 


The continuous bond obligated on the underlying entries, along with 
the rider, will be used to cover the Reconciliation. Adequate bond cover- 
age must exist for the Reconciliation. 

All underlying entries subject to one Reconciliation must be covered 
by one surety and one continuous bond. Each Reconciliation must be 
covered by one surety, i.e., two sureties cannot cover the same Reconcili- 
ation. Termination of the continuous bond, either by Customs, the bond 
principal or surety will result in the closing of the Reconciliation to the 
addition of further underlying entries. 


H. ACS RECONCILIATION PROTOTYPE—CHAIN OF EVENTS 


1. Initial application—As part of an importer’s application to 
participate in the ACS Reconciliation Prototype, the importer will 
provide information including descriptions of the specific issues to 
be reconciled, the merchandise and corresponding Harmonized 
Tariff Schedule (HTS) classification, and which ports the importer 
uses or intends to use. Customs will notify the applicant in writing 
of their acceptance or denial into the prototype. (See “Application 
to Participate in ACS Reconciliation Prototype” below.) 
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2. Entries flagged for reconciliation— 


Any entry summary that is flagged for reconciliation must 
ie filec i via ABI. An electronic indicator, or “flag”, signifying 
that these entries are to be reconciled, will be applied at the 
header level. The flag designates that the indicated issue(s) for 
the entire entry summary (not just a specific line) is subject to 
reconciliation. 

b. As mentioned above, there is also a “blanket application” 
option, in which ACS will automatically set the flag for all of an 
importer’s entries for a given period for a given issue(s). The 
same responsibilities and liabilities apply to these entries as 
those flagged individually. 

c. For purposes of this prototype, the “flag” (set either by the 
filer or by Customs in accordance with a blanket application) 
serves as the importer’s Notice of Intent to file a Reconcilia- 
tion. 

d. The importer must use reasonable care in filing the entry 
summary, including but not oe to declaring the proper 

value, classification, and rate of ‘duty on the underlying entry 
summary, regardless of whether a particular issue has been 
flagged for reconciliation. For example, if the entry is subject 
to value reconciliation, the importer must still use reasonable 
care in providing a good faith value estimate, and deposit the 
appropriate duties, taxes, and fees at time of entry summary. 

e. Entry summaries may be flagged for reconciliation until 
the close of the test period. 


3. Liquidation of underlying entry summaries—Liquidation of 
the underlying entry summary will occur as with any entry sum- 
mary and will be posted to the Bulletin Notice of Liquidation. Im- 
porters who participate in this prototype will recognize that the 
liquidation of the underlying entry summary pertains only to those 
issues not identified by the importer as subject to reconciliation. 
Upon liquidation of the underlying entries, any decisions of the 
Customs Service entering into that liquidation can be protested 
pursuant to 19 U.S.C. 1514. It should be noted that liquidation of 
the underlying entry summaries can, but does not necessarily, pre- 
cede the filing of the Reconciliation. 


4. Importer Electronically Transmits the Reconciliation via 
ABI— 


a. When the importer has finalized the outstanding informa- 
tion, and has the answer to the issue in question, the filer, using 
reasonable care, will electronically (via ABI) transmit the Rec- 
onciliation to Customs. The Reconciliation will be a new entry 
type 09. 

b. Transmission of a Reconciliation for value, HTSUS head- 
ing 9802, and/or classification must occur within 15 months of 
the date of the oldest entry summary flagged for and grouped 
on that Reconciliation. Transmission of a NAFTA Reconcilia- 
tion must occur within 12 months of the date of importation of 
the oldest entry summary flagged for and grouped on that Rec- 
onciliation. 
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c. Each Reconciliation will be limited to one importer of re- 
cord, i.e., the underlying entries and the Reconciliation must 
have the same importer of record. 

d. This prototype will allow up to 9,999 underlying entries 
per Reconciliation. 

e. The importer must clearly document how the information 
in the Reconciliation was derived. The importer must main- 

tain all supporting documentation required to substantiate 
the declaration made via the Reconciliation, and prov ide this 
information to Customs or Census upon request. Supporting 
documents may include, but are not limited to: 

i. CF 247—Cost Submission; 

ii. Detailed line-level spreadsheets; 

iii. Landed cost analysis sheets; 

iv. Invoices, purchase orders, and contracts; and 

v. Documents supporting apportionment of assists in 

accordance with 19 CFR 152.103(e). 

The recordkeeping provisions of the Customs laws apply to the 
Reconciliation and all supporting documentation as described 
above. 

f. While entry summaries may be flagged until the close of 
the test period, Reconciliations may be filed and liquidated af- 
ter the closing date of the test. 

g. For both the entry-by-entry and aggregate methods of rec- 
onciliation, the structure of the Reconciliation will include a 
header, association file, and line item data. Where there are dif- 
ferences in the type of Reconciliation, they are noted below. 
Upon request, Customs will provide applicants and other in- 
terested parties with sample Reconciliations of each type. Cus- 
toms will provide participants with instructions for 
reconciliation programming. Importers are encouraged not to 
begin programming until that time. 

i. Header—The Reconciliation header will include the 
following data elements: 
(a) Reconciliation entry number; 

(b) Port of entry code (= processing port) 

(c) Responsible commodity team; 

(d) Reconciliation type (Entry-By-Entry or Aggre- 
gate); 

(e) Reconciliation date (date of filing); 

(f) Issue(s) being reconciled; 

(g) IRS number; 

(h) Surety code; 

(i) Summary date of oldest underlying entry sum- 
mary (if the reconciliation issue is value, HTSUS 
heading 9802 or classification); 

) Date of import of oldest underlying entry (if the 
reconciliation issue is NAFTA); 

(k) The total of the original duties, taxes, and fees 
(fees broken out by “class code”) which were depos- 
ited on the underlying entries; 
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(1) The total of the reconciled duties, taxes, and fees 
(fees broken out by “class code”); 
(m) The total amount of interest deposited on filing 
»f the Reconciliation. Please note: Customs is in the 
process of analyzing business-realistic options for in- 
terest calculation which are revenue-neutral and do 
not link to every underlying entry. A subsequent Fed- 
eral Register notice will be published with any op- 
tions for interest calculation. Until such further 
notice, interest must be calculated in accordance with 
19 U.S.C. 1505; and 
(n) Comment field: This field is to be used to explain 
any details of the Reconciliation, e.g., assist declara- 
tion on part XYZ for the period 10/1/1998-9/30/1999. 
ii. Association file—For both Entry-By-Entry and Ag- 
gregate Reconciliations, the association file will contain: 
(a) The underlying entry numbers, and ports of 
entry, which were previously flagged and grouped on 
the Reconciliation. 
For Entry-By-Entry Reconciliations only, the following 
elements are also required: 


(b) The actual amount of duties, taxes and fees (fees 
broken out by “class code”) deposited per underlying 
entry summary; 

(c) The reconciled amount of duties, taxes, and fees 
(fees broken out by “class code”) which should have 
been paid for each of the underlying entries had the 
complete information been av ailable to the importer 
at the time of filing the underlying entry summaries; 
and 

(d) If the Reconciliation results in additional duties 
or fees due Customs, the filer must deposit interest at 
time of filing the Reconciliation. Interest must be cal- 
culated in accordance with 19 U.S.C. 1505. 

iii. Line item data—The line item data for both the 
Entry-By-Entry and Aggregate Reconciliations will NOT 
be filed via ABI. For both types of Reconciliation, this data 
will be submitted both in hard copy and in commercial 
spreadsheet format via diskette. The data elements shown 
below will be required for this portion of all Reconcili- 
ations. Each reconciliation line item will be consolidated 
for all of the underlying entries listed in the association 
file. Each combination of HTSUS, country of origin, Spe- 
cial Program Indicator (SPI) and calendar year of release 
will require a separate line. This line item data shall be 
presented in the format shown in the sample spreadsheet 
below: 
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4011101000 $16,300,451) $16, 544.956 | 
4011101000 } 96,751,916 $5608 105 | 
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7007110010 $3,201,101} $4,601,298 $1,400,197] 560% | S60% $78,411.03 | 
eee et asics ce Nae ea ta seal wii 
7007110010 $2,604,538 $3,015,562 sri 024 56% | 560% 


ft + 


$23,017. 
s7Taneid 690611 (sasa 199} 0.00% | 000% 


$4,001,201} $4,859,400 $858. 199 0.80% | 080% 
$6537 964 $5,816,605 $719,178), 0.00% | 0.00% 
$3,560,751 | 200,408 


$961,000 $1,007,680 $76,860 0.00% | 0.00% 


S320 68310 $5,080, 0.00% | 0.00% 





160.000 $2000 $128,000} 360% | 360% 


SO $128,000 $128. 000 400% | 400% 


TOTAL 


* Duties, Taxes & Fees must be individually broken out for each Rec. line. ADJUSTMENT 


j $129,087.21 | 
| 
| 


(a) The Bureau of the Census has certain require- 
ments for specific reconcilable issues: 

(i) Classification: Reconciliations for classifi- 
cation must include the data elements of quanti- 
ty and port(s). (The port(s) may be reported at 
the first two digit level, e.g., Port 4601 = 46.) If 
“ALL’ is indicated in the “Port” column, Census 
will understand that the change provided by that 
line applies to all ports in which the importer en- 
tered the subject merchandise. 

A Reconciliation of a classification change re- 
quires that the summarized data lines must be 
connected to illustrate the shift from one HTS 
classification to another. In the spreadsheet 
which appears above, an example is included in 
which a ruling determined that a portion of the 
merchandise entered under HTSUS subheading 
4011.10.5000 should have been classified under 
HTSUS subheading 4011.10.1000 (lines 11a and 
11b of the spreadsheet). The data provided in the 
Reconciliation must show Customs and Census 
which portion shifted from the original HTS 
classification to the reconciled HTS classifica- 
tion, and which portion did not change. 





U.S. CUSTOMS SERVICE 21 


The classification change illustrated in lines 
1la and 11b of the spreadsheet resulted in an in- 
crease in duties due Customs, 1.e., the portion of 
the merchandise that changed classification 
went from a 3.6% to a 4% duty rate. This example 
could be filed as an Entry-by-Entry or Aggregate 
Reconciliation. Remember: should the classifica- 
tion change result in a decrease in duties, taxes, 
and fees, the Reconciliation must be filed as an 
Entry-By-Entry Reconciliation. 

(ii) HTSUS heading 9802: Similar to classifi- 
cation, a Reconciliation of HTSUS heading 9802 
must also provide the port(s) covered (port(s) at 
the first two digits), and a link between the origi- 
nal data submitted and the reconciled data. Cen- 
sus needs to be able to capture the shift in value, 
in order to know how to adjust the statistics for 
both the HTSUS Chapter 1-97 provision and for 
the HTSUS heading 9802 provision. An example 
of a 9802 change is also provided in the spread- 
sheet above. 

Should the HTSUS heading 9802 change re- 
sult in a decrease in duties, taxes, and fees, the 
Reconciliation must be filed as an Entry-By- 
Entry Reconciliation. 


h. Payment—If the Reconciliation results in a revenue 
change, Customs will issue one bill or refund per Reconcili- 
ation. If the Reconciliation results in additional duties, taxes, 
or fees due Customs, payment must be made via check or Auto- 
mated Clearing House at the time of filing the Reconciliation. 
In such cases, the filer must deposit interest at time of Recon- 
ciliation filing. If the Reconciliation results in a refund due the 
importer, Customs will issue the refund within 30 days of liqui- 
dation of the Reconciliation. Final interest will be assessed or 
refunded as appropriate pursuant to 19 U.S.C. 1505. 

i. Liquidation of Reconciliation— 

i. The Reconciliation will be reviewed and liquidated, 
and one bill or refund issued if a revenue change is ap- 
propriate. Importers will recognize that there may be 
instances where no bill or refund is necessary. Interest 
will be calculated in accordance with 19 U.S.C. 1505. The 
liquidation of the Reconciliation will be posted to the Bul- 
letin Notice of Liquidation. 

ii. On a matter of dispute, the importer may follow nor- 
mal protest procedures (pursuant to 19 U.S.C. 1514) with 
regard to any decision pertaining to the liquidation of the 
Reconciliation. 


ELIGIBILITY CRITERIA 


1. Participants must be capable of filing the underlying entry 
summary and Reconciliation information electronically, via ABI. 
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Adequate bond coverage must exist for the Reconciliation. 
icipants must have on file a rider and a continuous bond, 
which will be obligated on the underlying entries and used to cover 
the Reconciliation. 


) 4 
ral 


REASONABLE CARE AND RECORDKEEPING 

Under the statutory mandate of 19 U.S.C. 1484, the importer is re- 
sponsible for using reasonable care in declaring at entry, among other 
things, the proper vz a classification and rate of duty applicable to im- 
ported merchandise. The public is reminded that the obligation to use 
reasonable care ap tine to all aspects of this prototype, including the fil- 
ing and flagging of the underlying entries and the filing of the Reconcili- 
ation 

Auditable and verifiable financial records must be the basis for any 
Reconciliation. Accordingly, the importer is required to maintain all re- 
cords to support the Reconciliation, whether an Entry-By-Entry or Ag- 
sregate Reconciliation, pursuant to Customs recordkeeping laws, and 
maintain a system of records providing an audit trail between the data 
provided in the Reconciliation and the importer’s books and records. 

Upon request by Customs and/or Census, further information in sup- 
port of the Reconciliation must be provided by the importer. For exam- 
ple, Customs may, for verification purposes, request that the importer 
break down a certain [HTSUS/country of origin] line by part number, 
contract number, etc., and provide the documentation to support the 
change made at that level. The importer will have to track the adjust- 
ment to entry if requested by Customs. Census may in certain circum- 
stances request that the yearly change for a given [HTSUS/country of 
origin/SPI] be broken down to quarterly adjustments, in order to cap- 
ture seasonal fluctuations 


APPLICATION TO PARTICIPATE IN THE ACS RECONCILIATION PROTOTYPE 
This prototype is open to all importers. As stated above, this proto- 
type will serve as the exclusive means to reconcile entries, outside of any 
other Customs-designated prototypes. This notice requests importers 
to apply for participation in this prototype by submitting the following 
information: 


1 
I 


. Importer name and IRS number; 


2. Broker name(s) and filer code(s); 
3. Surety name(s) and surety code(s); 
4. Bond coverage (reconciliation rider mentioned above); 


A copy of the rider and identification of the port in which the continu- 
ous ae and rider are filed must be included in the application. 


_ 5. Commodities (description and HTS no.) covered under the 
Reconciliation; 


6. Port(s) at which underlying entries and Reconciliation will be 
filed; 


7. Port location from where ABI transmission will be sent (may 
be same as #6); 
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8. Number of entries anticipated to be covered by the Reconcilia- 
tion; 

9. Detailed description of specific issue(s) to be reconciled; and 

10. Point of contact and telephone number. 


The application may be submitted by the importer’s broker and/or 
attorney, if duly authorized. This information should be submitted by 
March 31, 1998 to Ms. Shari McCann, Reconciliation Team, U.S. Cus- 
toms Service, 1300 Pennsylvania Ave, NW, Room 5.2A, Washington, 
DC, 20229-0001. By applying to participate in this test, the importer is 
agreeing to participate pursuant to the terms of the test as defined in 
this notice. 

Applications may be submitted until the start of the prototype and 
throughout the duration of the prototype. Priority review will be given 
to applications received by March 31, 1998. Applicants will be notified 
in writing of their acceptance or denial into the prototype. Applicants 
are reminded that they cannot begin participation in the prototype un- 
til they have received acceptance from Customs. An applicant who has 
been denied participation in the prototype may re-apply after 30 days of 
the notice of denial. An applicant may appeal a denial within 30 days of 
the notice of denial to the Director, Trade Compliance. 

Interested candidates should note that participation in this test will 
not constitute confidential information, and that lists of participants 
will be made available. All laws and regulations concerning commercial 
confidential information apply. 

MISCONDUCT UNDER PROTOTYPE 

If a filer attempts to submit data relating to prohibited merchandise, 
abuses reconciliation by using it when the reconciliation issue is not 
truly undeterminable at time of entry summary; fails to exercise rea- 
sonable care in filing underlying entries or Reconciliations; fails to 
abide by the terms and conditions of this notice; submits entry types not 
authorized for reconciliation; is consistently late in filing the Reconcili- 
ation or depositing duties, taxes, and fees; fails to supply Customs with 
sufficient supporting documentation for the Reconciliation; is habitu- 
ally delinquent in the payment of bills from Customs; or otherwise fails 
to follow the applicable laws and regulations, then the participant may 
be suspended from the prototype, subject to liquidated damages, penal- 
ties, and/or other administrative sanctions, and/or prevented from par- 
ticipation in future prototypes. Any action commenced by Customs for 
misconduct may be appealed through existing procedures or, if none ex- 
ist, to the Director, Trade Compliance, within 30 days of the action. 


REGULATORY PROVISIONS SUSPENDED 
Certain requirements of § 113.62 of the Customs Regulations (19 
CFR 113.62), pertaining to basic importation and entry bond condi- 
tions, will be suspended during this prototype. Certain provisions in 
Parts 141 and 142 of the Customs Regulations (19 CFR 141 and 19CFR 
142), pertaining to entry, in Part 159 of the Customs Regulations (19 
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CFR Part 159), pertaining to liquidation of duties, and in Part 181 of the 
Customs Regulations (19 CFR 181), pertaining to the North American 
Free Trade Agreement, will also be suspended during this prototype. 

Absent any specified alternate procedure, the current regulations 
apply. 


TEST EVALUATION CRITERIA 
Part icipants are strongly encouraged to ad edi in the evaluation 
of the ACS Reconciliation Prototype. Interim evaluations of the proto- 
type will be published on the Customs Electronic Bulletin Board, and 
the results of the final prototype evaluation will be published in the Fed- 


eral Register as required by 19 CFR 101.9(b). The following evaluation 
methods and criteria have been suggested: 


1. Baseline measurements to be established through data analy- 
sis and questionnaires; 

2. Reports to be run through use of data analysis throughout the 
prototype; and 

3. Questionnaires from both trade participants and Customs to 
be used before, during and after the prototype period. 


Customs may assess any or all of the following evaluation criteria 
from both Customs and the trade participants: 


1. Workload impact (workload shifts/volume, cycle times, etc.); 

2. Cost savings (staff, interest, issuance of fewer checks or bills, 
tracking refunds/bills, reduction in contingent liabilities, etc.); 

3. Policy and procedure accommodation: 

4. Trade compliance impact; 
5. Problem resolution; 
6. System efficiency; 
7. Operational efficiency; 

8. Statistical needs; and 

9. Other issues identified by the participant group. Customs will 
request that test participants be active in the evaluation, identify- 
ing costs and savings experienced in this prototype. 


Dated: February 3, 1998. 
AUDREY ADAMS, 
Acting Assistant Commissioner, 


Office of Field Operations. 
[Published in the Federal Register, February 6, 1998 (63 FR 6257)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, February 4, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF CUSTOMS RULING RELATING TO 
COUNTRY OF ORIGIN MARKING REQUIREMENTS OF RINGS 
PACKAGED IN PLASTIC BAGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter concerning 


marking of rings packaged in plastic bags. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to issue a ruling revoking a prior Customs 
ruling pertaining to the country of origin marking of rings packaged in 
plastic bags. Comments are invited on the correctness of the proposed 
ruling. 


DATE: Comments must be received on or before March 20, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
located at 1300 Pennsylvania Avenue, N.W., Room 3.4A. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification and Marking Branch, (202) 927-1034. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
that Customs intends to issue a ruling which will have the effect of 
king a prior ruling issued by Customs with respect to the country of 

‘igin marking of rings packaged in plastic bags. 

In NY Ruling Letter B89526 dated October 2, 1997, Customs held 
that the reference to the U.S. address “OGDEN, UTAH, USA,” on a 
plastic bag containing a ring was unacceptable and must be removed as 
the contents of the bag were of foreign origin. NY Ruling Letter B89526 
is set forth in Attachment A to this document. 

C ustoms proposes to r ule that marking the plastic bag containing the 

ith the reference “OGDEN, UTAH, USA,” under the ruling facts 
ae not trigger the special marking requirements of section 134.46, 
Customs Regulations (19 CFR 134.46). 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or its container) will per- 
mit, in sucha manner as to indicate to the ultimate purchaser in the U.S. 
the English name of the country of origin of the article. Part 134, Cus- 
toms Regulations (19 CFR Part 134), implements the country of origin 
marking requirements and the exceptions of 19 U.S.C. 1304. 

Section 134.46, Customs Regulations (19 CFR 134.46), as recently 
amended by T.D. 97-72, 62 Fed. Reg. 44211 (August 20, 1997), provides 
in part that when the name of a city or locality in the United States or 
the name of any foreign country or locality other than the country or 
locality in which the article was manufactured or produced, appears on 
an imported article or its container, and those words, letters, or names 
may mislead or deceive the ultimate purchaser as to the actual country of 
origin of the article, there shall appear, legibly, and permanently, in close 
proximity to such words, letters or name and in at least a comparable 
size, the name of the country of origin preceded by “Made in,” “Product 
of,” or other words of similar meaning. 

The above recent amendment of 19 CFR 134.46 codified existing Cus- 
toms practice in requiring the additional marking prescribed by the 
regulation only when the geographic location misleads or deceives the 
ultimate purchaser as to the country of origin of the article. If the ulti- 
mate purchaser is not misled or deceived by the additional marking, the 
origin marking need only satisfy the general marking requirements of 
permanency, legibility and conspicuousness under 19 U.S.C. 1304 and 
19 CFR Part 134. See, e.g., Headquarters Ruling Letters (HRLs) 723604 
(January 16, 1983) and 559370 (February 26, 1996). Thus, as applied to 
the facts in NY Ruling B89526, 19 CFR 134.46 is triggered only if the 
ultimate purchaser would be deceived or misled by the marking “OG- 
DEN, UTAH, USA,” which appears on the plastic bag containing the 
ring. 
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In Customs proposed ruling, we find that an ultimate purchaser of 
the ring would not be misled or deceived into believing that the origin of 
the ring was the U.S., but rather would recognize that the reference 
“OGDEN, UTAH, USA,” was where the importer of the product was lo- 
cated and not a statement of origin. Accordingly, Customs finds that the 
wording on the plastic bag does not trigger the additional marking re- 
quirements of 19 CFR 134.46. We also find that the country of origin 
marking “MADE IN PHILLIPPINES” appearing on the “Butterfly” 
label attached to the ring satisfies the general marking requirements of 
19 U.S.C. 1304 and 19 CFR Part 134 and is an acceptable country of ori- 
gin marking for the imported articles. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking NY Ruling 
B89526 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section under section 177.9, 
Customs Regulations (19 CFR 177.9), will not be entertained for ac- 
tions occurring on or after the date of publication in this notice. 


Dated: January 29, 1998. 


SANDRA L. BELL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMS SERVICE, 
New York, NY, October 2, 1997. 
MAR-2 RR:NC:SP:221 B89526 
Category: Marking 

Mr. ELTON YOST 
SYMBOLARTS, INC 
PO. Box 9621 
Odgen, UT 84409 


Re: Country of origin marking of plastic packaging bags from China. 
7 5 5D r c t € 


DEAR MR. YOST 

This is in response to your letter dated September 10, 1997, requesting a ruling on 
whether the proposed marking of a packaging bag is an acceptable country of origin mark- 
ing if another marking appears on the article which is a country or locality other than the 
actual country of origin of the article. A marked sample was not submitted with your letter 
for review. 

You have included illustrations of two types of bags. It appears that these are packaging 
bags, made of heat sealed sheeting of plastics, with integral extruded closures. The illustra- 
tions indicate that each bag is marked with the name of your company and its location, i.e., 
Ogden, Utah, USA. Printed below that marking are the words “Bag made in China.” 

The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), pro- 
vides that, unless excepted, every article of foreign origin (or its container) imported into 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
MAR-05 RR:TC:SM 560804 BLS 
Category: Marking 
RICHARD ABBEY, ESQ 
ABLONDI, FOSTER, SOBIN & Davipow, PC 
1130 Connecticut Avenue, N.W. 
Washington, DC 20036 
Re: Reconsideration of NY Ruling B89526; country of origin marking; 19 CFR 134.46 
DEAR MR. ABBEY 
This is in reference to your letter dated December 30, 1997, on behalf of SymbolArts, 
Inc., requesting reconsideration of NY Ruling Letter B89526 (October 2, 1997), concerning 
country of origin marking requirements in connection with the importation of certain jew- 
elry (rings) imported from the Philippines. A sample of a ring and the container in which it 
will be sold at retail is enclosed. 
Facts: 


The imported articles of jewelry are rings which are a product of the Philippines. Each 
ring will have a “butterfly” tag attached which will display the country of origin of the ar- 
ticle. Prior to shipment, each ring will be placed in a “zip-lock” type bag made of clear plas- 
tic sheeting, which can be opened and closed. You state that the rings are displayed in and 
sold to customers in the plastic bag, but it is normal practice for customers to remove aring 
from the bag in order to examine the item and try it on. 

The plastic bag is marked with the name of the company “Ring Masters by SYMBOL 
ARTS” and its location, “OGDEN, UTAH, USA.” Printed below this marking in smaller 
lettering are the words “Bag made in CHINA.” There is no marking on the bag indicating 
the country of origin of the ring. 

In NY Ruling B89526, Customs held that the reference on the bag toa U.S. address was 
unacceptable and must be removed as the contents of the bag were of foreign origin. There 
also appears to be some difference in the facts set out in that ruling as compared to the in- 
stant case or an ambiguity as to the actual facts as the incoming letter in NY B89526 pro- 
vides that the vendors of the rings will package the rings in the plastic bags after 
importation. In the facts set forth in this request for reconsideration, the bags are fur- 
nished to the foreign manufacturer who then packages the rings in these containers prior 
to shipment to the U.S. 


Issue: 


Whether the special marking requirements of 19 CFR 134.46 are triggered by the refer- 
ence “OGDEN, UTAH, USA,” printed on the plastic bag in which the ring is contained. 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that unless 
excepted, every article of foreign origin imported into the U.S. shall be marked in a conspic- 
uous place as legibly, indelibly, and permanently as the nature of the article (or its contain- 
er) will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. Congressional intent in enacting 19 
U.S.C. 1304 was “that the ultimate purchaser should be able to know by an inspection of the 
marking on the imported goods the country of which the goods is the product. The evident 
purpose is to mark the goods so that at the time of purchase the ultimate purchaser may, by 
knowing where the goods were purchased, be able to buy or refuse to buy them, if such 
marking should influence his will.” United States v. Friedlaender & Co., 27 C.C.PA. 297 at 
302; C.A.D. 104 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the country of origin 
marking requirements and the exceptions of 19 U.S.C. 1304. Section 134.46, Customs Reg- 
ulations (19 CFR 134.46), as recently amended by T.D. 97-72, 62 Fed. Reg. 44211, dated 
August 20, 1997), provides in part that when the name of a city or locality in the United 
States or the name of any foreign country or locality other than the country or locality in 
which the article was manufactured or produced, appears on an imported article or its con- 
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misled or deceived into believing that the origin of the ring was the U.S., but rather would 
recognize that the U.S. reference “OGDEN, UTAH, USA”, was where the importer of the 
product was located and not astatement of origin. Accordingly, we find that the wording on 
the plastic bag does not trigger the additional marking requirements of 19 CFR 134.46. We 
also find that the country of origin marking “MADE IN PHILLIPPINES” appearingon the 
“Butterfly” label attached to the rings satisfies the general marking requirements of 19 
U.S.C. 1304 and 19 CFR Part 134 and is an acceptable country of origin marking for the 
imported rings. This result applies whether the packaging of the rings occurs prior or sub- 
sequent to importation, as in either case the articles will be sold to the ultimate purchaser 
in the plastic bags. Note, however, that the notification and certification requirements of 
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19 CFR 134.26 will apply if the rings are repackaged in the plastic bags in the U.S. before 
sale to the ultimate purchaser. 
Holding: 

The USS. reference “OGDEN, UTAH, USA,” which appears on the clear plastic bags con- 
taining rings which are clearly marked and visible through such bags, would not mislead or 
deceive an ultimate purchaser into believing that the imported product is of U.S. origin. 
Thus, this U.S. reference does not trigger the special marking requirements of 19 CFR 
134.46. The country of origin marking “MADE IN PHILLIPPINES” appearing on the 
“Butterfly” label attached to the rings satisfies the general marking requirements of 19 
U.S.C. 1304 and 19 CFR Part 134 and is an acceptable country of origin marking for the 
imported rings. The notification and certification requirements of 19 CFR 134.26 will ap- 
ply if the rings are repackaged in the plastic bags in the U.S. before sale to the ultimate pur- 
chaser. 

NY Ruling Letter B89526 is hereby revoked. 

JOHN DURANT. 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF LORATADINE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 

SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub.L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the tariff classifi- 
cation of loratadine, CAS 79794-75-5, bearing the chemical name: 
4-(8-chloro-5, 6-dihydro-11H-benzo-[5, 6] cyclohepta [1, 2-b] pyri- 
din-11-ylidene)-1-piperidine carboxylic acid ethyl ester. The merchan- 
dise is an antihistaminic drug. Comments pertaining to the correctness 
of this proposed revocation are invited. 

DATE: Comments must be received on or before March 20, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Commercial Rulings Division, 1300 Pennsylvania Avenue, NW, Wash- 
ington, D.C. 20229. Comments submitted may be inspected at the Office 
of Regulations and Rulings. 


FOR FURTHER INFORMATION CONTACT: Richard Romero, Attor- 
ney-Advisor, General Classification Branch, Office of Regulations and 
Rulings at 202-927-2388. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 





Trade Agreement Implementation Act (Pub.L. 
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19 CFR 17 
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7.9), will not be entertained for actions occurring on 
r after the date of publication of this notice. 


Dated: February 2, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


['TACHMENT A 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC, August 12, 1992 
A~2 CO:R:C:F 952066 EAB 
Category: Classification 
Tariff No. 2933.90.2600 
MELVIN E. LAZAR, ESQUIRI 
BARNES, RICHARDSON & COLBURN 
475 Park Avenue South 
New York, NY 10016 


Re: Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) of loratadine; CAS 79794-75-5; antihistamine. 


DEAR Mr. LAZAR 


Thisis in reply to your written request on behalf of Schering Corporation and dated June 
15, 1992, for a binding ruling on the classification under the HTSUSA of loratadine. 
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Loratadine, CAS 79794—75-5, has the chemical name of 4-(8-chloro-5 
benzo-[5,6] cyclohepta [1,2-b] pyridin-11-ylidene)-1-piperidinecarboxylic acid ethyl ester 
It is used as an antihistaminic. 

For purposes of this ruling, the compound has been described as being in bulk form 


Is 


9S U 


Nhat is the cl 1 of loratadine, CAS Registry #79794 


Law and Analy 


Merchandise imported into the U.S. is classified under the HTSUSA. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation as well 
as section and chapter notes are part of the HTSUSA and are to be considered statutory 
provisions of law for all purposes 

Heading 2933, describes heterocyclic compounds with nitrogen hetero-atoms only; nu- 
cleic acids and their salts. Subheading 2933.90.2600, HTSUSA, describes antihistamines 
We find that loratadine is classifiable under the foregoing provision 


Holding 


Loratadine, CAS 79794-75-5, the chemical name of which is 4-(8-chloro-5,6-dihy- 
dro-11H-benzo-[5,6] cyclohepta [1,2-b] pyridin-11-ylidene)-1-piperidinecarboxylic acid 
ethyl ester, is classifiable under subheading 2933.90.26, a provision for heterocyclic com 
pounds with nitrogen hetero-atom(s) only; nucleic acids and their salts; other aromatic or 
modified aromatic; other; drugs; antihistamines, and dutiable at the column one general 
rate of 6.6 percent ad valorem 

JOHN DURANT 
Directo? 


Commercial Rulings Division 


| ATTACHMENT B} 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVIC 
Washington, DC. 
CLA-2 RR:CR:GC 959693 RTR 
Category: Classification 
Tariff No. 2933.39.41 
MELVIN E. LAZAR, ESQ 
BARNES, RICHARDSON & COLBURN 
475 Park Avenue South 
New York, NY 10016 


Re: Loratadine; heading 2933; subheading 2933.39.41; HQ 952066 revoked 


DEAR MR. LAZAR 

This is in reference to HQ 952066, dated August 12, 1992, which was issued in response 
to your letter dated June 15, 1992, on behalf of Schering Corporation, concerning the tariff 
classification of loratadine under the Harmonized Tariff Schedule of the United States 
(HTSUS). 
Facts 


Loratadine, CAS 79794-75-5, bears the chemical name 4-(8-chloro-5, 6-dihydro-11H- 
benzo-[5, 6] cyclohepta [1, 2-b] pyridin-11-ylidene)-1-piperidine carboxylic acid ethy] ester 
The merchandise is used as an antihistaminic drug. For purposes of this ruling, the mer- 
chandise is described in its bulk form. 
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PROPOSED REVOCATION OF CUSTOMS RULING 
RELATING TO TARIFF CLASSIFICATION OF 
VITAMIN C DROPS 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs aidietinatinnd 
of the North American Free Trade Agreement Implementation Act 
(Pub.L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the tariff classifi- 
cation of Hall’s Vitamin C Drops | hereinafter referred to as “HVCDs” 
Customs invites comments pertaining to the correctness of this pro- 
posed revocation. 


DATE: Comments must be received on or before March 20, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Commercial Rulings Division, ae vo igan Building, 1300 Pennsy]l- 
vania Avenue, NW, Washington, - = )229. Comments submitted may 


] 


be inspected at the Office of Regulations and Rulings. 


FOR FURTHER INFORMATION ee Richard Romero, Attor- 
ney-Advisor, General Classification Branch, Office of Regulations and 
Rulings at 202-927-2388. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
at a in Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
C step intends to revoke a ruling pertaining to the tariff classification 
of HVCDs. 

In NY 832151, dated September 21, 1988, (Attachment A) Customs 
Acting Ase Director, New York, deter ort that HVCDs were classifi- 
able in subheading 3004.50.5010, HTSUS. That pon covered me- 
dicaments (excluding goods of heading 2 3005, or 3006) consisting 
of mixed or unmixed products for therapeutic or saved tebe uses, put 
up in measured doses or in forms or packings for retail sale: * * * Other 
medicaments containing vitamins or other products of heading 2936: 
Containing vitamins synthesized wholly or in part from aromatic or 
modified industrial organic compounds: Other: For veterinary use Oth- 

r: Single vitamins: Combined with minerals or other nutrients. 

The decision in NY 832151 was based on Customs belief that HVCDs 
had therapeutic or prophylactic properties. However, further research 
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has revealed that this is not the case. Therefore, Customs is now of the 
opinion that the merchandise is properly classifiable in subheading 
1704.90.35, HTSUS, which provides for sugar confectionary (including 
white chocolate), not containing cocoa: Chewing gum, whether or not 
sugar-coated; Other: Confections or sweetmeats ready for consump- 
tion: Candied nuts; Other: Cough drops; Other. 

Customs intends to revoke NY 832151 to reflect the proper classifica- 
tion of HVCDs in subheading 1704.90.35, HTSUS. Before taking this 
action, consideration will be given to any written comments timely re- 
ceived. Proposed HQ 958150, revoking NY 832151 is set forth as At- 
tachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: February 2, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A| 


DEPARTMENT OF THE TREASURY. 
U.S. CusTOMS SERVICE, 
New York, NY, September 21, 1998. 
CLA-2-30:S:N:N1:238 832151 

Category: Classification 

Tariff No. 3004.50.5010 
Mr. Tom CZUBAK 
WARNER LAMBERT INTERNATIONAL OPERATIONS 
PO. Box 577 
Morris Plains, NJ 07950 


Re: The tariff classification of “Halls Vitamin C Drops” from England. 


DEAR Mr. CZUBAK 

This is in response to your request for a tariff classification ruling dated September 8, 
1988. 

Each “Halls Vitamin C drop” contains 60 mg. Of vitamin C which is 100 percent of the 
Recommended Daily Allowance (RDA) and other nutrients. 

The Harmonized Tariff Schedule of the United States (HTS) is scheduled to replace the 
Tariff Schedules of the United States (TSUS) on January 1, 1989. 

Theapplicable HTS subheading for “Halls Vitamin C Drops” will be 3004.50.5010, which 
provides for single vitamins, combined with minerals or other nutrients. The duty rate will 
3.1 percent ad valorem. 

This classification represents the present position of the Customs Service regarding the 
dutiable status of the merchandise under the HTS. If there are changes before enactment 
this advice may not continue to be applicable. 

Until the HTS is implemented, the applicable TSUS item number is 438.0100, which 


provides for non-benzenoid vitamins in single does form. The rate of duty is 3.1 percent ad 
valorem. 
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This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Acting Area Director, 
New York Seaport 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 958150 RTR 
Category: Classification 
Tariff No. 1704.90.35 
Mr. Tom CzuBAK 
WARNER LAMBERT INTERNATIONAL OPERATIONS 
PO. Box 577 
Morris Plains, NJ 07950 
Re: Hall’s Vitamin C Drops; subheading 1704.90.35, HTSUS; NY 832151 revoked. 
DEAR MR. CZUBAK 

This is in reference to NY 832151, which was issued to you on September 21, 1988, pur- 
suant to your request for a binding ruling as to the tariff classification of “Hall’s Vitamin C 
Drops” (hereinafter referred to as “HVCDs”) under the Harmonized Tariff Schedule of the 
United States (HTSUS). 

Facts: 

The merchandise consists essentially of sucrose and glucose sugars, but also supplies 
60 mg of Vitamin C per drop. The manufacturer advertises this quantity as being 100% of 
the U.S. Recommended Daily Allowance. The merchandise is sold in a variety of flavors. 

The provisions under consideration are as follows: 

1704 Sugar confectionary (including white chocolate), not containing cocoa: 
1704.10 Chewing gum, whether or not sugar-coated 
1704.90 Other: 

Confections or sweetmeats ready for consumption: 
1704.90.10 Candied nuts 

Other: 

1704.90.25 Cough drops 
1704.90.35 Other. 


a * * * 


3004 Medicaments (excluding goods of heading 3002, 3005, or 3006) consist- 
ing of mixed or unmixed products for therapeutic or prophylactic uses, 
put up in measured doses or in forms or packings for retail sale: * * * 
3004.50 Other medicaments containing vitamins or other products of heading 
2936: 
Containing vitamins synthesized wholly or in part from aromatic 
or modified industrial organic compounds: 
3004.5050 Other 
3004.5050.05 For veterinary use 
Other: 
Single vitamins: 
3004.5050.10 Combined with minerals or other nutrients 





‘lassifiable as “medicaments” in chapter 30, HTSUS, 


fections or sweetmeats ready for consumption” in chap 


accordance with the General Rules of 


legal purposes, classification shall be 


and any relative section or chapte I 


require otherwise, according to GRIs 2 


‘iption and Coding System Explanatory Notes (ENs 
»f the Harmonized System. While not legally binding 
herefore not dispositive, the ENs provide acommentary on 
ofthe Harmonized Syste mandare thus useful in ascertaining the 
nder the System. Customs believes the ENs should always 
35127, 35128 (Aug. 23, 1989 

Justoms Ac s Area Director, New York, de- 
1 subhea = 3004.50 5010, HTSUS. That provi 
g coods of heading 3002, 3005, or 3006) consisting of 
therapeutic or prophylactic uses, put up in measured doses 
Other medicaments containing vitamins or = 

ontaining vitamins synthesized wholly or in part from ¢ 
rganic compour ids: Other: For veteri ary use Other: Sinele 

other nutrients. 
, throat pastilles or cough drops which contain substances 
other than flavouring agents, fall into chapter 30, HTSUS, 
rtion of those substances in each pastille or drop is such that they 
eutic or prophylactic uses 

redients of HVCDs are sugar and 60 mg per dose of Vitamin C. However, 
ot been shown in the U.S. to have substances which imbue it with therapeu- 


\ 
ctic properties or uses. Therefore, HVCDs are not medicaments in the mean 
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1704.90.25, HTSUS, covers sugar confectionary (including white choco- 
; i other or not sugar-coated; Other: Confec- 
consumption: Candied nuts; Other: Cough poh Other. 


provision for merchandise not 


S, provides as follows: for purposes of subheading 1704 

rops “ must contain a minimum of 5 mg per dose of menthol, of eucalyp- 
.ation of menthol and eucalyptol. Since they contain no menthol or euca- 

1VCDs are not “cough drops” for HTSUS purposes. 
1 1 NY 832151 was based on Customs belief that HVCDs had therapeutic or 
properties. Since this is not the case, the merchandise cannot be properly clas 
hapter 30. Likewise, the lack of menthol, eucalyptol, or acombination thereof in 
merchandise p nts its classification in subheading 1704.90.25, HTSUS. Sugar- 
based drops containing Vitamin C, but no a or eucalyptol, are therefore classifiable 
in the basket provision, subheading 1704.90.35, HTSUS, which provides fi or sugar confec- 
tionary (including white chocolate), not jae cocoa: Chewing gum, whether or not 
sugar-coated; Other: Confections or sweetmeats ready for consumption: Candied nuts; 

Other: Cough drops; O 


Holding: 


Pursuant to GRI 1, HVCDs are properly classifiable in subheading 1704.90.35, HTSUS. 
The rate of duty of duty i is 6.1% ad valorem (1998). Accordingly, NY 832151 is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF RAWHIDE DOG 
CHEWS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling pertaining to the tariff 
classification of rawhide dog chews under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). Customs invites 
comments pertaining to the correctness of the proposed revocation. 


DATE: Comments must be received on or before March 20, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, DC 20229. Comments submitted may be inspected at 
the same address. 


FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, Gen- 
eral Classification Branch, (202) 927-1009. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1) of the Tariff Act of 19380 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of rawhide dog chews. 

Headquarters Ruling Letter (HRL) 087612, issued November 9, 
1990, by this Office, held that rawhide dog chews were classified under 
subheading 4205.00.8000, HTSUSA, which provides for other articles 
of leather or of composition leather, other, other. A copy of the above rul- 
ing is set forth in Attachment A to this document. 

Customs Headquarters, in HRL 089931, dated October 15, 1991, con- 
cluded that rawhide dog chews were properly classified in subheading 
0511.99.20000, HTSUSA, the provision for animal products not else- 
where specified or included; dead animals of chapter 1 or 3, unfit for hu- 
man consumption: other: other: parings and similar waste of raw hides 
or skins; glue stock not elsewhere specified or included. A copy of HRL 
089931 is set forth in Attachment B to this document. Customs Head- 
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quarters is of the opinion that such classification is more nearly descrip- 
tive of the product than the subheading referenced in HRL 087612. 
di we propose to revoke HRL 087612. 

3efore taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking HRL 087612 

set forth in Attachment C to this document. 
Claims for detrimental reliance under section 177.9, Customs Regu- 
19 CFR 177.9), will not be entertained for actions occurring on 

‘the date of publication of this notice. 


February 2, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachments 


THE TREASURY 
JS. CUSTOMS SERVIC! 
ton, DC, November 9, 1990 
CLA-2 CO:R:C:G 087612 ALS 
Category: Classification 
lariff No. 4205.00.8000 


DC 20036 


yred rawhide chews of different sizes and forms 


n reference to your letter of July 24, 1990, requesting the tariff classification of 


ed rawhide chews. A sample of the rawhide chews in the form of a small bone with 
nds was submitted 


» articles in question consist of unflavored rawhide chews in different sizes and vari- 
forms (bones, chips and sticks). While the sample provided was shrink wrapped, it is 
noted that the articles may be imported in bulk or packaged. We understand that the ar- 
ticles are to be used as chews by dogs for exercise, tartar control, and behavior control pur- 
poses. We also understand that they are used up in the chewing process. 


7 
ISSUEé 


What is the appropriate classification of unflavored rawhide chews under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA)? 


Law and Analysis 


The General Rules of Interpretation (GRI’s) set forth the manner in which merchandise 
is to be classified under the HTSUSA. GRI 1 requires that classification is to be determined 
first according to the terms of the headings of the tariff and any relative section or chapter 
notes and, unless otherwise required, according to the remaining GRI’s taken in order. 
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[he articles under consideration are made of rawhide (leather). While not specified in 
the inquiry, we understand that such articles are designed to be used as a behavior control 
mechanism by dogs who have a natural tendency to chew, that they permit dogs to exercise 
their jaws, that they help control tartar on a dog’s teeth and that they are used up in the 
chewing process 

In reviewing the headings which might be applicable to the subject articles, we noted 
Chapter 41, HTSUSA, which covers raw hides and skins (other than furskins) and leather 
and Chapter 42, HTSUSA, which generally covers articles of leather. Since Chapter 41, 


HTSUSA, deals only with hides and related articles that have been treated by various 


means but have not been processed into a finished article, we do not believe that the subject 
articles should be classified under a subheading thereof. We next considered the subhead- 
ings in Chapter 42, HTSUSA, which deals with article processed into a finished form. The 
headings and subheading thereof generally deal with specific articles other than chews. 
Rawhide articles not specifically referenced therein would, therefore, be covered by the 


j } mice bey . her articl f] ther orofe ) nl } . 
heading therein which generally covers other articles of leather or of composition leather 
Holding: 


lassified under subheading 4205.00.8000, 
HTSUSA, whic : of leather or of composition leather, other, oth- 
er. applicable general rate of duty is free 
HUBBARD VOLENICK 
(for John Durant, Director, 


Commercial Rulings Division 


| ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CusTOMS SERVICE 
Washington, DC, October 15, 1991 
CLA-2 CO:R:C:F 089931 LPF 
Category: Classification 
Tariff No. 0511.99.2000 
Mr. RICHARD G. SELEY 
RUDOLPH MILES & Sons, IN¢ 
CUSTOMHOUSE BROKERS 
4950 Gateway East 
PO. Box 144 
E1 Paso, TX 79942 


Re: Raw hide dog chew; paring and waste of similar raw hides or skins under subheading 
0511.99.2000, HTSUSA. 


DEAR MR. SELEY 

This is in response to your letter of June 17, 1991 submitted on behalf of your client, The 
Reward Company, Inc. of Chamberino, New Mexico, a division of Alpo Petfoods, Inc., of Al- 
lentown, Pennsylvania. Your inquiry requests the proper classification of a raw hide dog 
chew under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA) 
You submitted a sample with your request for a binding ruling 
Facts: 

The dog chew is composed of cow corium, the layer of cow hide beneath the epidermis, 
which is cut, in South America, into approximately two inch by six inch rectangular strips. 
The inquirer identifies the inter-dermal layer of cow hide as parings, a waste product of the 
tanning process and maintains that only the epidermis of a cow hide is tanned to make 
leather. Thus, when preparing a hide to be tanned, the hair on the outer side and the skin 
beneath the epidermis is removed. 

After this process occurs, the item is then shipped to Mexico where it is coated with a beef 
flavoring, dried and packaged. The inquirer provides noinformation regarding the process- 
ing or application of preservatives to these strips. 
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Whether ~ ray hide dog chew is classified as an arti cle of leather in subheading 

4205.00.8000 I'SUSA, a hide or skin of a bovine animal in subheading 4101 -_ 0090, 

HTSUSA, ap at other waste of leather in subheading 4110.00.0000, HTSUS ,orasa 
milar waste of a raw hide or skin in subheading 0511.99.2000, H’ su 1SA 


Analysis 


> General Rules of Interpretation (GRI’s) taken in their appropriate order provide a 
ramework for classification of merchandise under the HTSUSA. The majority of imported 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be cle issified solely on the basis of GRI 1, and if the headings and legal notes do not 
equire, the remaining GRI’s may then be applied. Pursuant toG RI 6,theGRI’s 
ic tes end C wos Notes pertain to subheadings in the same fashion. 
Subheading 4205.00.8000, HTSUSA, pertains in part, to “other articles of leather.” A 
cow hide does not become leather unless it is tanned. The verb “tan” is defined as, “to con- 
vert (hide) into leather by —— with an infusion of tannin-rich bark or other agent of 
similar effect.” See Webster’s Ninth New Collegiate Dictionary 1205 (1990). As provided 
above, the skin beneath the cow’s epidermis is removed since the epidermis is the only part 
1e cow hide tanned to make leather. Thus, the item has not been tanned, and will not 
as leather. Consequently, the dog chew is not ae eal in subheading 
5.00.8000, HTSUSA — we must classify the dog chew elsewhere. 
»heading 4110.00.0000, HTSUSA, pertains, in part, to “parings and other waste of 
or of composition le da r * * *” while subheading 4101.30.0090, HTSUSA, pro- 
r hides or skins of bovine animals, otherwise preserved.” However, Note 1(a) 
, Raw Hides and Skins (Other than Furskins) and Leather, provides that, 
I s chapter does not cover: [p]arings or similar waste, of raw hides or skins (heading 
0511).” Subheading 0511.99.20 00, HTSU SA, does, in fact, provide for, “parings andsimilar 
waste of raw hides or skins.” Thus, our focus turns to whether the cow corium component 
of the dog chew is a paring of the tanning process, as asserted by the inquirer. 
The reference materials consulted, J.H. Sharphouse, Leather Technician’s Handbook 


1971), J. Arno ld, Hides and Skins (1925) and T. Thorstensen, Practical Leather Technolo- 
975), do not disprove the inquirer’s claim that the cow corium is a paring. Since the 
corium is a paring and is not tanned, the item is classifiable in subheading 

1.99.2000, HTSUSA 


The raw hide dog chew is properly classified in subheading 0511.99.2000, HTSUSA, 
th prov rides for animal products not elsewhere specified or included; dead animals of 
5 3, unfit for human consumption: other: other: par a and similar waste of raw 
; glue stock not elsewhere specified or ince luded . The general column one rate 
prov El that the item is duty free. 
JOHN BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C} 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 960035 ALS 
Category: Classification 
Tariff No. 0511.99.2000 
Mr. J. AGUSTIN CABALLERO 
MINISTER COUNSELOR, ECONOMIC AND COMMERCIAL 
EMBASSY OF THE ARGENTINE REPUBLIC 
1901 L Street, N.W, Suite 801 
Washington, DC 20036 


Re: Headquarters Ruling Letter (HRL) 087612, dated November 9, 1990, regarding raw- 
hide dog chews 


DEAR MR. CABALLERO 
n HRL 087612 you were advised that unflavored rawhide dog chews were classifiable in 
subheading 4205.00.8000, Harmonized Tariff Schedule of the United States Annotated 
HTSUSA), the provision for other articles of leather or of composition leather, other, 
other. We note that ruling is in conflict with HRL 089931, dated October 15, 1991, which 
held that rawhide dog chews were classifiable in subheading 0511.99.2000, HTSUSA, the 
provision for animal products not elsewhere specified or included; dead animals of chapter 
1 or 3, unfit for human consumption: other; other: parings and similar waste of raw hides 
or skins; glue stock not elsewhere specified or included. This ruling revokes HRL 087612 
and maintains that holding in HRL 089931 as the correct classification. 


Facts 


The articles under consideration are unflavored rawhide chews in different sizes and 
various forms (bones, chips and sticks). The articles are imported in bulk or are individual- 


ly packaged. The articles are used as chews for dogs for exercise, tartar control, and behav- 
ior control purposes. They are fully consumed in the chewing process 


Issue: 

What is the classification of rawhide dog chews? 
Law and Analysis: 

Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the headings and any relative section and chapter no- 
tes. If GRI 1 fails to classify the goods and if the headings and legal notes do not otherwise 
require, the remaining GRI’s are applied, taken in order. 

HRL 087612 held that rawhide dog chews were classifiable under subheading 
4205.00.8000, HTSUSA, the provision for other articles of leather or of composition leath- 
er, other, other. HRL 089931 held that rawhide dog chews were classifiable under subhead- 
ing 0511.99.2000, HTSUSA. Since the holdings in these rulings, which apparently cover 
the same product, are in conflict, we have undertaken further research regarding the prop- 
er classification of rawhide dog chews. We note therefrom that rawhide does not become 
leather until it is tanned. While the rawhide utilized to make dog chews may be processed 
and somewhat treated, we understand that this is nota tanning process and that such proc- 
essing does not make it leather. Accordingly, we have concluded that the holding in HRL 
089931 is more appropriate and should be followed. 

Holding: 

Rawhide dog chews are classifiable in subheading 0511.99.2000, HTSUSA, the provision 
for animal products not elsewhere specified or included; dead animals of chapter 1 or 3, un- 
fit for human consumption: other: other: parings and similar waste of raw hides or skins; 
glue stock not elsewhere specified or included. The applicable general rate of duty is free. 

HRL 087612, dated November 9, 1990, is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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REVOCATION OF RULING RELATING LO TARIFF 
CLASSIFICATION OF FABRICATED STEEL ARTICLES USED 
WITH GAS TURBINE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


CTION: Not f revocation of tariff classification ruling letter. 
SUMMARY: Pursuant to section 625(c) 1), Tari ff \C ct of 1930 (19 US.C. 
1)), as amended by section 62 

tion) of the North American Free Trade Kapeniboasd Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of a fabricated steel base (the Base) and acoustic steel structure (the En- 
closure). These articles combine with and adapt a simple-cycle, two- 
shaft gas turbine into the LM 2500 Mi rine Propulsion Sys —_ used in ¢ 
marine environment as a source of power for naval vessels. The steel 
Base and Structure are designed to provide acoustical and thermal 
protection as well as structural stability for the turbine. Notice of the 
proposed revocation was published on October 18, 1995, in the Customs 
BULLETIN. 


a 
A 
] 
| 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after April 20, 1998. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Tariff 
Classification Appeals Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On October 18, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 42, proposing to revoke H@ 955501, 
dated March 15, 1994, which classified the Base and Enclosure as other 
articles of iron or steel, in subheading 7326.90.90, Harmonized Tariff 
Schedule of the United States (HTSUS). The notice stated Customs 
position that the Base and Enclosure were structures for tariff purposes 
and were classifiable in subheading 7308.90.95, HTSUS. 

One comment was received in response to the notice and proposes to 
classify the Base and Enclosure in subheading 8411.99.90, HTSUS, as 
other parts of gas tur bines. The factual and legal arguments in support 
of the commenter’s contention and Customs response are discussed in 
the Attachment to this document. For the stated reasons, Customs 
agrees with the commenter that subheading 8411.99.90, HTSUS, rep- 
resents the correct classification. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking HQ 955501, dated March 15, 1994, to re- 
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flect the proper classification of Base and Enclosure for the LM 2500 
Marine Propulsion System in subheading 8411.99.90, HTSUS, a provi- 
sion for parts of other gas turbines. HQ 958295 revoking H@ 955501 is 
set forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: February 2, 1998. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


{Attachment 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
US. CUSTOMS SERVICE, 
Washington, DC, February 2, 1998. 
CLA-2 RR:CR:GC 958295 JAS 
Category: Classification 
Tariff No. 8411.99.90 
KATHLEEN M. MuRPHY, EsQ 
KATTEN, MUCHIN & ZAVIS 
525 West Monroe Street, Suite 1600 
Chicago, IL 60661-3693 


Re: Mounting base and enclosure for marine gas turbine; fabricated structural compo- 
nents for acoustic, thermal and vibration protection; parts of gas turbines; articles of 
iron or steel, Subheading 7326.90.90, Bawerhin Technologies v. U.S.; Section XVI, 
Note 2; HQ 955501 revoked. 


DEAR Ms. MURPHY 

In HQ 955501, dated March 15, 1994, we responded to Internal Advice 91/93, initiated by 
your client, General Electric Aircraft Engines, through the District Director of Cus- 
toms, Middleburg Hts., Ohio, concerning the classification under the Harmonized Tariff 


sure. In that ruling we rejected the contention that these articles were classifiable as parts 
of other gas turbines, in subheading 8411.99.90, HTSUS, and held that they were classifi- 
able as other articles of iron or steel, in subheading 7326.90.90.(now 85), HTSUS. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of H@ 955501 was published on October 18, 1995, in the Customs 
BULLETIN, Volume 29, Number 42. 

In that notice, Customs proposed an alternative classification as structures and parts of 
structures of iron or steel, in subheading 7308.90.95, HTSUS. We have thoroughly re- 
viewed all relevant materials in this case, and are now of the opinion that subheading 
8411.99.90, HTSUS, does, in fact, represent the correct classification 


Facts: 


Literature describes a gas turbine support structure or base (the Base) and an acoustic 
steel structure (the Enclosure), both fabricated essentially from carbon and stainless steel. 
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articles were assembled in the United States with a simple-cycle, two-shaft gas tur 
LM 2500 Marine Propulsion System, which functions as a power source for 


1 thick floor made from top and bottom steel sheets separated by 

closure is a four-sided structure with roof, all of welded steel pan 

filled with an insulating material. These articles weigh 48,500 lbs. with shock 
and displace 315 x 104 x 77.5 inches of ship space 

e Base permits the gas turbine to be mounted in the vessel’s hold and affords anti- 

nd vibration protection. The Enclosure provides additional stabilization as well as 

1 1al protection. It will be fitted after importation with lighting, heating 

s, to permit worker access to the turbine. The literature describes these 

important in anti-submarine warfare as they reduce the vessel’s water- 

10ise level and stabilize the turbine in case of collision or torpedo attack. Noise atten- 


also important for crew members working in the enclosed environment of the 


ymission, dated January 27, 1995, and at a meeting in our office on June 15, 1995, 
\1tain that these components are classifiable as other parts of gas turbines, in sub- 
99.90, HTSUS. The contention is that these are specially designed and fabri 

les for use solely with the LM 2500 gas turbine Marine Propulsion System and 

ther use, and that the turbine cannot be considered safe and operational without 

n submissions, dated July 20 and September 12, 1995, and in a submission in re- 
to the October 18, 1995, notice published in the CUSTOMS BULLETIN, you maintain 

hese components have mechanical characteristics that serve to qualify them as parts 

f purposes. Specifically, the 5-sided Enclosure is said to form an inlet plenum at the 

1e gas turbine to direct air flow to the compressor section of the unit at the neces- 

d direction to permit the turbine to function properly. The roof panel of the 

th 


fitted with a flexible attachment designed to connect the gas turbine to the 


ilet air duct and ventilation system 

l , the assembled Support Structure and Enclosure are said to be fitted or de 
to be fitted with hoses and electrical cables to supply fuel and lubricants to the tur- 
1 


sensors and switches for de-icing, fire detection and fire extinguishing 


s under consideration are as follows 
Structures and parts of structures, of iron or steel 
7308.90 Other: 
Other: 
7308.90.95 Other 5.1 percent 


7326 Other articles of iron or steel 
7326.90 Other: 
Other: 
7326.90.85 Other 5.1 percent 


8411 Turbojets, turbopropellers and other gas turbines: 
Parts 


8411.99 Other 
8411.99.90 Other 3.4 percent 


Issue: 
Whether the Base and the Enclosure are parts of gas turbines. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 
The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) constitute the official interpretation of the Harmonized System. While not le- 
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gally binding on the contracting parties, and therefore not dispositive, the ENs provide a 
commentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the Systen stoms believes the 
ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989 
As tothe “parts” issue, you correctly state Customs position that articles which are iden 


tifiable as parts of machines or apparatus of Chapters 84 and 85 are classifiable in accor 


dance with Section XVI, Note 2, HTSUS. Specifically, Note 2(b) covers parts that are 
provided for in the same heading as the machine or app 
a 


auratus with which they are solely or 
principally used. However, for Note 2(b) to be applicable, the status of an article as a part 
must first be established. 

In submissions dated January 29, 1996, and June 11, 1997, you maintain that excessive 
vibrations and thermal expansion, particularly in a marine environment, lead to misalign 
ment of the turbine’s rotor with the vessel’s drive train, aso-called “corn cob effect.” Thus 
the gas turbine would almost immediately self-destruct without the Base and Enclosure 
which provide the structural stability that permits the gas turbine to operate effectively 
Articles that are integral, constituent components of another article, without which that 
article could not operate in its intended capacity, have been held to be parts under the 
HTSUS. See United States v. Willoughby Camera Stores, Inc., 21 CCPA 322 (1933), Bauer- 
hin Technologies Ltd. Et al v. United State s, Slip Op. 95-206 (Ct. Int’! Trade, decided De- 
cember 26, 1995), aff'd. Slip Op. 96-1275 (Fed. Cir., decided April 2, 1997), and related 
cases 

It is important that any announced rule of law be applied carefully, in the context of the 
particular facts under consideration. In this case, the Base and Enclosure are unique ar 
ticles of commerce the tariff status of which must be evaluated in the context of their singu- 
lar relationship with a gas turbine to form the LM 2500 Marine Propulsion System. Based 
on the particular facts of this case, it is Customs position that the Base and Enclosure are 
integral, constituent and component parts necessary to the completion of and proper op- 
eration of LM 2500 Marine Propulsion System 


Holding: 


Under the authority of GRI 1, the Base and Enclosure, entered unassembled, are pro- 
vided for in heading 8411. They are classifiable in subheading 8411.99.90, HTSUS. 
H@ 955501, dated March 15, 1994, is revoked. In accordance w 
this ruling will become effective 60 days after its publication i e CUSTOMS BULLETIN 
Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a 
change of practice or position in accordance with section 177 »)(1), Customs Regula- 
seas 


tions (19 CFR 177.10(c)(1)) 


URANT 


Direc tor, 


Division 
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MODIFICATION OF RULING LETTER RELATING TO 
rARIFF CLASSIFICATION OF A WALLET 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 

1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 

tion) of the North American Free Trade Agreement Implementation 

Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 

hat Customs is modifying a ruling letter pertaining to the tariff 

ification of a wallet. Notice of the proposed modification was pub- 

ished December 10, 1997, in the CUSTOMS BULLETIN, Volume 31, Num- 
ber 50. One comment was received in response to that notice. 

‘TIVE DATE: This decision is effective for merchandise entered 

:wn from warehouse for consumption on or after April 20, 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Office of 
Regulations and Rulings, Textile Branch (202) 927-2302. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On December 10, 1997, notice was published in the CUSTOMS BULLE- 
rIN, Volume 31, Number 50, of a proposal to modify New York Ruling 
Letter (NY) A87570, dated October 10, 1996, concerning the tariff clas- 
sification of a small handbag or wallet. One comment was received in 
response to the notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NY A87570 to reflect proper classifica- 
tion of the wallet, style LP 1500, in subheading 4202.32.1000, 
HTSUSA, the provision for “Articles of a kind normally carried in the 
pocket or in the handbag: With outer surface of sheeting of plastic or of 
textile materials: With outer surface of sheeting of plastic: Of reinforced 
or laminated plastics.” Headquarters Ruling Letter (HQ) 959919, mod- 
ifying NY A87570, is set forth as the Attachment to this document. 

Publications of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

Dated: January 26, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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ATTACHMENT 


DEPARTMENT OI 
US. Cus 
hington, DC, 
LA-2 RR:CR:TE 959919 GGD 
Category: Classif 
lariff No. 4202 
Mr. HENRY SEAMON 
A & L SEAMON, INC 
375 Greenleaf Street 
Allentown, PA 18102 


Re: Modification of New York Ruling Letter A87570; Tariff Classification of a Wallet; De 
OF 


scriptions as to Composition of Leather Products; 15 U.S.C. 1125; 16 CFR Part 24 


DEAR MR. SEAMON 

This is in response to your letter dated October 29, 1996, requesting the modification of 
New York Ruling Letter (NY) A87570, dated October 10, 1996, issued on your behalf to 
Barthco Trade Consultants, Inc., regarding the tariff classification of a small handbag or 
wallet under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA 
A sample was submitted to this office for examination. We have determined that NY 
A87570 should be modified with respect to style number LP 1500. The classification of 
style numbers LP 50, LP 1600, and 4270 remain unchanged. Therefore, this ruling modi 
fies NY A87570. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of NY A87570, was published on December 10, 1997, in the Cus 
BULLETIN, Volume 31, Number 50. 

Facts: 

Style number LP 1500 resembles a small handbag or wallet having an outer surface of an 
expanded viny] witha thin coat of polyurethane and foam with acotton fabric backing. The 
article has two folds with a leather flap and asnap closure. The exterior surface of the poly- 
urethane coat is calendered to give it the appearance of a pebble grain. The exterior front of 
the item has one open slot pocket and a zippered change pocket. The edging appears to be 
composed of a very thin, plastic-coated leather material 

The interior of the article is constructed of both thin gauge leather and fabric compo- 
nents, but is embossed with a mark which reads “GENUINE LEATHER,” a statement 
tending to represent that the entire article is composed of leather when, actu it is not 
The interior of the item also features seven credit card slots, a billfold slot, a util 1 
aslot for acheckbook. There is aseparate checkbook cover with a textile fabric it 
an outer surface matching the calendered plastics material of the article’s exterior surfé 
Issues: 

1) Whether the article is classified in subheading 4202.22, HTSU 
handbags; or in subheading 4202.32, HTSUS, which provides for artic 
carried in the pocket or in the handbag. 

2) Whether the article is properly marked as to the extent of its leat! 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and ifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI 

In NY A87570, Customs classified the article in subheading 4202.22.1500, HTSUSA 
which provides for “Handbags, whether or not with shoulder strap, including those with- 





c or of textile materials: With outer 

t subject merchandise is pr ‘opel ‘ly classifie di in 

SA, which provides for “Articles of a kind normally car 
Vith ou face of shee ting of plastic or of textile 

c: Of reinforced or laminated plastics 
nor inthe applicable EN to hipaa 4202 

allet” from lexicographic sources 
s, Charlotte M. Calasibetts, 
carry paper money, credit cards, 

> or space for a check book or pad 
unk & Wagnalls, 1973: 1. Flat purse or 

money or coins 

G. & C. Meriam Co., 1977: 1. A bag for carrying 
raveling; 2A billfold B. a pocketbook with compart- 


1 kev S 


rd College Edition, Simon & Schuster, Inc., 1988 
pocketbook, as of leather, with compartm ents for pa 


t yns: Accessory carried pr gaia 

items as money, credit cards, and cosmetic 
rigid bag carried in hand or on arm. Size, shies, han 
sed by women as container for money and pocket-sized 


m l 9 


lraveling bag; 2. A woman’s bag held in th 


strap and used for carrying small person¢ il articles < a 


nary bag, usually leather or cloth, held in the hand or 
arm or shoulder and used, by women, to carry money, keys, 


‘ited definitions of “handbag” reveals that each lexicographic 
n which is designed to carry money, credit cards, keys, 

ersonal effect .g., a hairbrush, cosmetics, etc.). In HQ 
his office noted that “the determinative feature of a hand- 

ts not associated with a wallet.” In this case, the sub- 

hold objects associated with a wallet. The item is flat and possesses 


| t 


d credit cards, identification cards, paper currency and coins. In 
is of a size suitable for carrying within a handbag. The interior slots, 

pocket, and the zippered exterior pocket do not possess sufficient ca- 
pacity to hold mall personal effects that are typically carried in a handbag. Therefore, the 


nerchandise at »>meet 


to he 


the various de scriptions ofa wallet set forth above, and is clas- 
2.1000, HTSUSA. 

nindfu le examine ed vy this office is a sample, we note with respect 
let’s interior mark which GENUINE LEATHER’ that false descriptions 
are forbidden by 15 U.S.C. 1125(a)(1)(B), which in pertinent part states: 


Any person who, on or in connection with any goods * uses in commerce any 
word, term, name, symbol, or device, or any combination thereof, or any * false or 
misleading description of fact, or false or misleading representation of fact, which— 

(B) in commercial advertising or pr omotion, misrepresents the nature, character- 
istics, quali of his or her or another person’s goods 


shall be liable in a civil action by any person who believes that he or she is or is likely to 


be damaged ey such act 


We also note that the United States Federal Trade Commission (FTC) has published 


“Guides for Select Leather and Imitation Leather Products,” 16 CFR Part 24, in the Feder- 
ul Register, Volume 61, Number 193, dated October 3, 1996. The “Guides” are applicable to 
_ manufacture, sale, distribution, marketing, or advertising of all kinds or ty oe leath- 
er or simulated-leather articles (including, but not limitec ito, wallets, billfolds, k <ey cases, 


ies dbags, shoulder bags, purses, pocketbooks, etc.), and represent interpretations of laws 
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administered by the FTC for the guidance of the public in conducting its affairs legally. Re- 

garding deception as to an article’s composition, 16 CFR Part 24.2 states, in pertinent part: 
It is unfair or deceptive to misrepresent the composition of any industry product 
or part thereof. It is unfair or deceptive to use the unqualified term “leather” or other 
unqualified terms suggestive of leather to describe industry products unless the in- 
dustry product so described is composed in all substantial parts of leathen 
(e) A misrepresentation should not be made that an industry product is made 
wholly ofa particular composition. A representation as to the composition ofa particu- 
lar part of a product should clearly indicate the part to which the representation ap- 
plies 


In light of the above, we suggest that the subject article be marked along the following 
lines: “INTERIOR OF LEATHER, BALANCE OF MAN-MADE MATERIALS?” if, indeed, 
the interior is composed of 100 percent leather. 

Holding: 

Style number LP 1500 is properly classified in subheading 4202.32.1000, HTSUSA, asan 
article of a kind normally carried in the pocket or in the handbag with outer surface of 
sheeting of plastic: of reinforced or laminated plastics. The general column one rate of duty 
is 12.1 cents/kilogram plus 4.6 percent ad valorem. 

NY A87570, issued October 10, 1996, is hereby modified. 

JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF GENERAL NOTICE AND CUSTOMS RULING 
LETTER RELATING TO THE REFUND OF MERCHANDISE 
PROCESSING FEES ON POST-IMPORTATION DUTY REFUND 
CLAIMS UNDER THE NAFTA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Modification of a General Notice and ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement (NAFTA) Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is modifying a ruling pertaining to the 
refund of merchandise processing fees on post-importation duty refund 
claims under the NAFTA, pursuant to 19 U.S.C. 1520(d). Customs also 
is modifying a General Notice published in the CusToMS BULLETIN. No- 
tice of the proposed modification was published August 27, 1997, in the 
CUSTOMS BULLETIN, Volume 31, Number 35. 


EFFECTIVE DATE: Refunds of MPFs should be allowed on any entry 
on which liquidation or reliquidation has not become final. 


FOR FURTHER INFORMATION CONTACT: William Rosoff, Duty 
and Refund Determination Branch, (202) 927-2077. 
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SUPPLEMENTARY INFORMATION: 


\ 


BACKGROUND 

On August 27, 1997, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 31, Number 35, proposing to modify Headquarters Rul- 
ing (HQ) 227245, dated May 6, 1997, and the General Notice on 
Post-Importation Duty ao Claims Under the NAFTA, which was 
published in the CUSTOMS BULLETIN, Volume 31, Number 5 (January : 
1997 


19 


. We found that it is necessary to modify the portior n of these deci- 
sions pertaining to the refund of merchandise processing fees (MPFs 
pursuant to 19 U.S.C. 1520(d). 

In the General Notice, we found that MPFs collected pursuant to 19 
U.S.C. 58ce(a)(9)(A) were not “customs duties.” Accordingly, we found 
t 


hat because MPFss were not “excess [customs] duties,” Customs could 
not re oe them pursuant to a section 1520(d) claim 

In HQ 227245, dated May 6, 1997, we found that the requirements for 
a 19 U.S.C. 1520(d) post-importation duty refund claim had been met 
for a particular entry, and granted the protest [regarding the denial of 
the 1520(d) claim] for this entry, “as to duties only (underlining in origi- 
nal).” Quoting the General Notice, we stated that “{[merchandise proc- 
essing fees] may not be refunded pursuant to 19 U.S.C. 1520(d) and 19 
CFR 181.31 

Based on additional material from Customs officials and the oer 
we have determined that MPFs may be refunded pursuant to 19 U.S 
1520(d) and 19 CFR 181.31. It is therefore necessary to modify Aor 
tion of the General Notice, and therefore, HQ 227245. Two comments 
were received in support of this decision. 

Under Article 310 of the North American Free Trade Agreement, 
NAFTA), the Parties agreed to maintain the user fee schedule set forth 
in Annex 310.1. Section B.1. of that Annex provides: 

The United States shall not increase its merchandise processing 
fee and shall eliminate such fee according to the schedule set out in 
Article 403 of the Canada—United States Free Trade Agreement 
on originating goods where those goods qualify to be marked as 


goods of Canada pursuant to Annex: 311, without regard to whether 
the goods are marked. 


The schedule in Article 403 of the U.S.—Canada Free Trade Agree- 

ment, in pertinent part, provided: 
with respect to goods entered or withdrawn from warehouse for 
consumption on or after January 1, 1994, there shall be no customs 
user fee. 

Pursuant to section 109 of the NAFTA Implementation Act (Act of 
December 8, 1993, Pub. L. 103-182, 107 Stat. 2057) and Executive Or- 
der No. 12889, 58 FR. 69681, NAFTA entered into force on January 1, 
1994. The above Agreements show that the Parties intended to elimi- 
nate Customs user fees for all Canadian origin NAFTA originating 
goods that were entered on or after January 1, 1994. The Statement of 
Administrative Action, H.Doc. 103-159, Vol. 1, 456 (Nov. 4, 1993) recog- 





[TOMS SERVIC! 


U.S. CUS 


nizes that the NAFTA incorporates and carried forwarded most of the 
provisions of the U.S.—Canada Agreement. In fact, at pages 472-473, of 
H. Doc. 103-159, Vol. 1, it states that, the purpose of Annex 310.1 was to 
reaffirm the requirement imposed by the U.S.—Canada Agreement for 
the U.S. to eliminate its merchandise processing fee with respect to Ca- 
nadian goods on January 1, 1994. 

Customs believes that the expressed intent for an unqualified elimi- 
nation of imposition of the merchandise sipeenn g fee (MPF) is best 
carried out by an equal elimination of the fee for eligible goods so long as 
the claim for preference was lawfully made. T herefore, Customs will re- 
fund MPF’s pursuant to a proper Section 1520(d) claim. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(¢)(1) 
does not constitute a change of prac tice o1 position in acc ordance with 


19 CFR 177.10(c ] 


Dated: February 2, 1998. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


Attachment] 


PORT 


819 Water : 
Laredo, TX 7 


Attn: Protest Sectio 


Re: HQ 2 5 modified; Protest 2304-96-100159; p 


mercl handise processing fees; 19 U.S.C. 1514; 19 


DEAR SIR OR Ma AI 

This isi ce to Protest 2304-96-100159, which was GRANTED i1 
227245, date d May ¢ 6, 1997. We have found that it is necessary t 
aon pertaining to the refund of merchandise processing fees aed pursuant to 19 
U.S.C. 1520(d). Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 2057), n eof the pro- 
posed modification of HQ 227245 was published in the CUSTOMS BULLETIN, Volume 31, 
Number 35 (August 27, 1997 


Facts: 
In HQ 227245, we found that the requirements for a section 1520(d) post-importation 
duty refund claim had been met for a particule ar entry, and granted the protest [regarding 


the denial of the section 1520(d) claim] for thisentry, “as to duties onl y (underlining in orig- 
inal) Quoting the General Notice on Post-Importation Duty Refund Claims Under the 
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Volume 31, Number 5, page 1 (January 29, 1997), we 


cessing fees] may not be refur 1 pursuant to 19 US.¢ 


1ay be refunded pursuant to 19 U.S.C 


ury 29, 1997, Customs published a General Notice setting forth our position re- 

claims under 19 U.S.C. 1520(d), which concerns post-importation duty refund 
{ ying under the NAFTA rules of origin 

310 of the North American Free Trade Agreement (NAFTA) the Parties 


re 
> user fee schedule set forth in Annes 310.1. Section B.1. of that An- 


» United States shall not increase its merchandise processing fee and shall elimi 


*h fee according to the schedule set out in Article 403 of the Canada—United 
i 
i 


[rade Agreement on originating goods where those goods qualify to be 
marked as goods of Canada pursuant to Annex 311, with-out regard to whether the 
1 » marked 


e schedule in Article 403 of the U.S.-Canada Free Trade Agreement, in pertinent part, 


pect to coods entered or withdraw n from warehouse for consumption on or 
anuary 1, 1994, there shall be no customs u 

iant to section 109 of the NAFTA implementation Act (Act of December 8, 1993, 
103-182, 107 Stat 2057) and Executive Order No. 12889, 58 ER. 69681, NAFTA 
entered into force on January 1, 1994. The above Agreements Show that the Parties in- 
tended, to eliminate Customs user fees for all Canadian origin NAFTA originating goods 
that were entered on or after January 1, 1994. The Statement of Administrative Action, H 
Doc 103-159, Vol-1 456 ( Nov. 4, 1993) recognizes that the NAFTA incorporates and carried 
forward most of the provisions of the U.S.—Canada Agreement. In fact, at pages 472-473, 
of H. Doc. 103-159, Vol. 1, it states that, the purpose of Annex 310.1 was to reaffirm the 
requirement imposed by the U.S.—Canada Agreement for the U.S. to eliminate its mer- 

chandise processing fee with respect to Canadian goods on January 1, 1994. 

Customs believes that the expressed intent for an unqualified elimination of imposition 
of the merchandise processing fee (MPF) is best carried out by an equal elimination of the 
fee to eligible goods so long as the claim for preference was lawfully made. Therefore, Cus- 
toms will refund MPF pursuant to a section 1520(d) claim 


Holding: 


MPF's may be refunded pursuant to 19 U.S.C. 1520(d) and 19 CFR 181.31. Accordingly, 
refunds of MPFs shoul 


not become final. 


ld be allowed on any entry on which liquidation or reliquidation has 
STuaRT P. SEIDEI 
Assistant Commissioner, 
Office of Regulations and Rulings 
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REVOCATION OF RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF TOY JUMP ROPES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two rulings pertaining to the tariff classi- 
fication of toy jump ropes under the Harmonized Tariff Schedule of the 
United States (HTSUS). Notice of the proposed revocation was pub- 
lished on December 24, 1997, in the CUSTOMS BULLETIN. No comments 
were received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after April 20, 1998. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 24, 1997, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 31, Number 52, proposing to revoke New York Ruling 
Letters (NYRL) 817672 dated January 4, 1996 and NYRL 813776 dated 
August 18, 1995. No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NYRLs 817672 and 813776 to reflect the 
proper classification of the jump ropes, not for serious athletic use, un- 
der heading 9503, specifically, subheading 9503.90.0030, HTSUS, 
which provides for “Other toys; reduced-size (“scale”) models and simi- 
lar recreational models, working or not; puzzles of ali kinds; and acces- 
sories thereof: Other: Other, toys (except models), not having a spring 
mechanism.” Headquarters Ruling Letters 961142 and 961143 revok- 
ing NYRLs 817672 and 813776 are set forth in Attachment A and B to 
this document, respectively. 
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Publication of rulings or decisions pursuant to 19 U.S.C. §1625 does 
t titute a change of practice or position in sctordance _ sec- 
(c)(1), Customs Regulations (19 CFR 177.10(c)(1) 


tuary 30, 1998. 


MARVIN ce K, 
for John Durant, Director, 
Commercial Rulings Division.) 


TREASURY 
STOMS SERVICE 
January 30, 1998 


a 


CR:GC 961142 MMC 
Caeaee, Classification 
Tariff No. 9503.90.0045 


jump rope 


{ 17672 wi 1s issued to you concern- 

i 4neon jump rope. In NYRL 817672 you were advioe’ that 
sifiable under subheading 9506, of the Heraonieed Tariff Schedule 
ITSUS). Subheading 9506.91.00: 30 prov ides for “Articles and equip- 
‘al exercise, gymnastics, athletics, other sports (including table-ten- 
s, not spec ified 2d or included elsewhere in this chapter; swimming pools 
‘ts and accessories thereof: Other: Articles and equipment for general 
tics or athletics; parts and accessories thereof * Other.” Upon 

ve are of the opinion that this particular jump rope is properly classi- 
HY r'SUS, which provides for “Other toys; reduced-size (“scale”) mod- 
ational models, working or not; puzzles of all kinds; parts and 


TYRL)8 
In 


lariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 

ion f Title VI Customs Modernization) of the North American Free Trade Agree- 

ment Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 

ion of NYRL 817672 was published, on December 24, 1997, in the CUSTOMS BULLE- 
Number 52. No comments were received in response to the notice. 


jump rope is described as item # 961310—neon jump rope. It measures 7 feet long 
and is composed of a nylon braided rope with a variety of colors, including purple, blue, yel- 
low, green, red and orange woven through it. Two molded plastic handles are attached to 
either end of the rope. The article is packaged in a plastic bag with a header card. 


Issue 

Whether the jump rope is classifiable as sports equipment or as a toy. 
Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
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goodsare classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the good 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied 
In understanding the language of the HTSUS, the Explanatory Notes (ENs) of the Har- 
monized Commodity Description and Coding System may be utilized. The ENs, although 
not dispositive, or legally binding, provide acommentary on the scope of each heading, and 
35128 (August 23, 1989). EN 95.03, states in pertinent part, that 
This heading covers 
4) All toys not included in headings 95.01 and 95.02. Many of the toys of 
heading are mechanically or electrically operated 


nis 


[hese include 


8) Toy sports equipment, whether or not in sets (e.g., golf sets, tennis 


ery sets, billiard sets; baseball bats, cricket bats, hockey sticks) 


18) Hoops, skipping ropes, diabolo spools and sticks, spinning and humming 

tops, balls (other than those of heading 95.04 or 95.06). 
Certain toys (e.g., electric irons, sewing machines, musical instruments, etc.) may be 
capable of a limited “use”; but they are generally distinguishable by their size and lim 
ited capacity from real sewing machines, etc 
EN 95.06, states, in pertinent part, that 

This heading covers 

A) Articles and equipment for general physical exercise, gymnastics or athletics 

e.g 
Trapeze bars and rings; horizontal and parallel bars; balance beams, vaulting 
horses; pommel horses; spring boards; climbing ropes and ladders; wall bars; In- 
dian clubs; dumb-bells and barbells; medicine balls; rowing, cycling and other ex- 
ercising apparatus; chest expanders; hand grips; starting blocks; hurdles; 
jumping stands and standards; vaulting poles; landing pit pads; javelins, discuses, 
throwing hammers and putting shots; punch balls (speed bags) and punch bags 
(punching bags); boxing or wrestling rings; assault course climbing walls 
(B) Requisites for other sports and outdoor games (other than toys presented in 
sets, or separately, of heading 95.03), e.g.: 


(12) Equipment of a kind used in children’s playgrounds (e.g., swings, slides, see- 
saws and giant strides) 


(14) Other articles and equipment, such as requisites for deck tennis, quoits or 
bowls; skate boards; racket presses; mallets for polo or croquet; boomerangs; ice 
axes; clay pigeons and clay pigeon projectors; bobsleighs (bobsleds), luges and 
similar non-motorised vehicles for sliding on snow or ice 
EN 95.03 clearly indicates that the heading provides for jump ropes except those which be- 
long to the class or kind “gym equipment.” Therefore, we must determine to which class or 
kind the subject jump rope belongs. 

The jump rope’s length, color and construction all indicate it is within the scope of “skip- 
ping ropes” described by heading 9503. While we recognize that there is a class or kind of 
jump rope which is classifiable under heading 9506, the subject jump rope is not of that 
kind. Such jump ropes are generally longer, and have a line made from stronger, thinner 
material. Additionally, such jump ropes generally have handles made of stronger material 
(e.g., wood) and in some instances the handles contain ball bearings which allow the “rope” 
to rotate at a much faster rate. Furthermore, jump ropes which belong to the class or kind 
“sporting equipment” are generally imported and retailed by sports equipment manufac- 
turers, in a sporting goods section of a store. We note that this position is consistent with 
New York Ruling Letters (NYRL) 895150 dated March 22, 1994 and NYRL 871721 dated 
March 3, 1992. 

The jump rope is classifiable in heading 9503, HTSUS, specifically, subheading 
9503.90.0045, HTSUS, as “Other toys; reduced-size (“scale”) models and similar recre- 
ational models, working or not; puzzles of all kinds; parts and accessories thereof: Other: 
Other toys and models.” 





USTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 7, FEBRUARY 18, 1998 


classifiable under subheading 9503.90.0030, HTSUS, as “Other toys; 
”) models and similar recreational models, working or not; puzzles of 
and accessories thereof: Other: Other toys and models,” with a 1996 gener- 

ne free rate of duty. 
17672 is — In accordance with 19 U.S.C. 1625(c)(1), this ruling will be- 
0 after its publication in the CUSTOMS BULLETIN. Publication ofrulings 
ns pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 
accordance with section 177.10(c)(1), Customs Regulations [19 CFR 


} 
ifective od 


MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


ATTACHMENT B} 


DEPARTMENT OF THE TREASURY‘ 
U.S. Customs SERVICE 
Washington, DC, January 30, 1998. 


CLA-2 RR:CR:GC 961143 MM(¢ 
Category: Classification 
Tariff No. 9503.90.0045 
BERNMAN 
& COMPANY, IN‘ 


chinese and rainbow jump ropes. 


18, 1995, New York Ruling Letter (NYRL) 813776 was issued to you, on be- 
que Industries, Inc. concerning item # 3023 described as a Chinese jump rope 
5044 described as arainbow jump rope. In NYRL 813776 you were advised that 
ropes were classifiable under subheading 9506.91.0030, ofthe Harmonized Tariff 
» United States (HTSUS). Su bheading 9506.91.0030 provides for “Articles 
for general physical exercise, gymnastics, athletics, other sports (including 
nis) or outdoor games, not spe scified or included elsewhere in this chapter; swim- 
and wading pools; parts and accessories thereof: Other: Articles and equipment 

| physical exercise, gymnastics or athletics; parts and accessories thereof * * 
{ os mn further examination, we are of the opinion that these particular jump ropes 
rly classified in heading 9503, HTSUS, which provides for “Other toys; reduced- 
models and similar recreational models, working or not; puzzles of all kinds; 

ind accessories thereof.” 
UY t to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
on 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
t Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
cation of NYRL 813776 was published, on December 24, 1997, in the CUSTOMS BULLE- 
Volume 31, Number 52. No comments were received in response to the notice. 


r 


[he Chinese jump rope is an elasticized rope put around theankles of 2 players who then 
stand as far away from each other as the rope will allow; thus forming a rectangle. A third 
player then jumps into the rectangle out of it, to each side of it and then on both sides at 
once. The rope is then successively moved up the shins of the other two players to create a 
new c hallenge for the 3rd player. Each package contains 4 ropes. 

While a description of this particular rainbow jump rope was not available, other jump 
ropes described as “rainbow jump ropes” of which this office is aware, were made of blue, 
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green, yellow, purple, fushia and orange colored braided nylon sti 
were attached to each end of the rope. They measured approximately 6 feet long. We believe 
the subject “rainbow jump rope” to be substantially similar. 


handle Ss 


Iss LE 


Whether the jump ropes are classifiable as sports equipment 


Law and Analysis: 
Classification under the HTSUS is made in accordance with the General Rules of Inter 


pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 


goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes the e1 that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied 
In understanding the language of the HTSUS, the Explanatory Notes (ENs) of the Har- 
monized ee Description and Coding System may be utilized. The ENs, although 
not dispositive, or legal lly y binding, provides commentary on the scope of each heading See, 
T.D. 89-90, 54 Fed Reg , 30128 (August 23, 1989). EN 95.03, states in pertinent part, 
that: 
This heading covers 
(A) All toys not included in headings 95.01 and 95.02. Many of the toys of this 
heading are mechanically or electrically operated 


[hese include 


8) Toy sports equipment, whether or not in sets (e.g., golf sets, tennis sets, arch- 


ery sets, billiard sets; baseball bats, cricket bats, hockey sticks 


(18) Hoops, skipping ropes, diabolo spools and sticks, spinn and humming 
tops, balls (other than those of heading 95.04 or 95.06) 


Certain toys (e.g., electric irons, sewing machines, musical instruments, etc.) may be 
capable ofa limited “use”; but they are generally distinguishable by their size and lim 
ited capacity from real sewing machines, etc 
EN 95.06, states, in pertinent part, that: 
This heading covers 
(A) Articles and equipment for general physical exercise, gymnastics or athletics 
e.g: 
Trapeze bars and rings; horizontal and parallel bars; balance beams, vaulting 
horses; pommel horses; spring boards; climbing ropes and lad¢ le rs; wall bars; In- 
dian clubs; dumb-bells and barbells; medicine balls; rowing, cycling and other ex 
ercising apparatus; chest expanders; hand grips; starting blocks; hurdles; 
jumping stands and standards; vaulting poles; landing pit ps arene discuses, 
throwing hammers and putting shots; punch balls (spee 1d bags) and punch bags 
(punching bags); boxing or wrestling rings; assault course climbing walls 
(B) Requisites for other sports and outdoor games (other than toys presented in 
sets, or separately, of heading 95.03), e.g. 


(12) Equipment ofa kind used in children’s playgrounds (e 
saws and giant strides). 


.2., swings 


(14) Other articles and equipment, such as requisites for deck tennis, quoits or 
bowls; skate boards; racket presses; mallets for polo or croquet; boomerangs; ice 
axes; clay pigeons and clay pigeon projectors; bobsleighs (bobsleds), luges and 
similar non-motorised vehicles for sliding on snow or ice 
EN 95.03 clearly indicates that the heading provides for jump ropes except those which be- 
long to the class or kind “gym equipment.” Therefore, we must determine to which class or 
kind the subject jump ropes belong. 

The jump ropes’ length, color and construction all indicate they are within the scope of 
“skipping ropes” described by heading 9503. While we recognize that thereisaclass or kind 
ofjump rope which is classifiable under heading 9506, the subject jump ropes are not of that 
kind. Such jump ropes are generally longer, and have a line made from stronger, thinner 
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material. Additionally, such jump ropes generally have handles made of stronger material 
(e.g., wood) andin some instances the handles contain ball bearings which allow the “rope” 
to rotate at a much faster rate. Furthermore, jump ropes which belong to the class or kind 
“sporting equipment” are generally imported and retailed by sports equipment manufac- 
turers, in a sporting goods section of a store. We note that this position is consistent with 
New York Ruling Letters (NYRL) 895150 dated March 22, 1994 and NYRL 871721 dated 
March 3, 1992. 

The jump ropes are classifiable in heading 9503, HTSUS, specifically, subheading 
9503.90.0045, HTSUS, as “Other toys; reduced-size (“scale”) models and similar recre- 
ational models, working or not; puzzles of all kinds; parts and accessories thereof: Other: 
Other toys and models.” 


Holding: 

Thejumpropesare classifiable under subheading 9503.90.0045, HTSUS, as “Other toys; 
reduced-size (“scale”) models and similar recreational models, working or not; puzzles of 
all kinds; parts and accessories thereof: Other: Other toys and models,” with a 1998 gener- 
al column one free rate of duty. 

NYRL 8 138776 is revoked. In accordance with 19 U.S.C. 1625(c)(1), this ruling will be- 
come effective 60 days after its publication in the CUSTOMS BULLETIN. Publication ofrulings 
or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 
position in accordance with section 177.10 (c)(1), Customs Regulations [19 CFR 
177.10(c)(1)] 

MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF A RULING LETTER PERTAINING TO THE 
CLASSIFICATION OF NONWOVEN MATERIAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is revoking a ruling pertaining to the tariff classi- 
fication of anonwoven material. Notice of the proposed revocation was 
published in the CUSTOMS BULLETIN, December 24, 1997, Volume 31, 
Number 52. No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after April 20, 1998. 


FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway, 
Commercial Rulings Division (202) 927-2379. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking New York Ruling Letter (NY) A80354, 
dated March 6, 1996, pertaining to the tariff classification of a nonwo- 
ven material. 

In NY A80354, Customs incorrectly classified the nonwoven material 
under heading 5911 of the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), as a textile product and article for techni- 
cal uses. The merchandise is correctly classified as a nonwoven material 
in heading 5603, HTSUSA. 

HQ 959276 which revokes NY A80354 is set forth as an attachment to 
this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change in practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: January 30, 1998. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 30, 1998. 
CLA-2 RR:CR:TE 959276 RH 

Category: Classification 
Tariff No. 5603.13.0090 

KAREN BYSIEWICZ, ESQ 

YELENA SLEPAK, EsQ 

COUDERT BROTHERS 

1114 Avenue of the Americas 

New York, NY 10036-7703 


Re: Request for reconsideration of New York Ruling Letter A80354; heading 5603; head- 
ing 5911; GRI 2(a); material vs. article. 


Dear Ms. BYSIEWICZ AND MS.SLEPAK: 

This is in reply to your letter dated May 23, 1996, on behalf of Ahlstrom Filtration, Inc., 
requesting reconsideration of New York Ruling Letter (NY) A80354, dated March 6, 1996. 

You provided a sample of the merchandise to aid us in our determination. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY A80354 was published on December 24, 1997, in the Customs 
BULLETIN, Volume 31, Number 52. 

Facts: 

A description of the merchandise set out in NY A80354 reads: 

The subject merchandise, consists of wet laid nonwoven filtration media composed of 
unspecified synthetic man-made fibers. You state that this material is produced on a 





, 1998 


ean ‘olls measuring 43 inches wide. The 
easures about 1/16” in thickness and weighs 79g/m?. You indicate 
‘tation, these materials will be calendared by Ahlstrom Filtration Cor 
ipped to their customers who will in turn apply various coat 

- use in filtration 
, coated and treated product for use in filtra- 


r, purification ¢ )f water for use in pharmaceu- 


yur client’s product under subheading 5911.40.0000 


he Untied States Annotated (HTSUSA), asastrain 


t the merchandise is classifiable under subheading 


iable under heading 5603, HTSUSA, asanonwo 


is a textile product for technical uses 


ITSUSA is governed by the General Rules of Inter 
t classification shall be determined according to the 
} ry notes. Where goods cannot be 


tI’s will be applied, in the order of 


Subheading 5603.13.0090, HTSUSA, provides 


enated, coated, covered or laminated: Of man-made 


1 note 7 
¢ that of 
1ized Commodity De I 
| interpretation of the scope and content of the nomenclature 
»y represent the considered views of classification experts of 


ittee. While not treated as dispositive, the EN are to be giv 
ns interpretation of the HTSUSA. It has, therefore, been 
1 he terms of the EN when interpreting the 


that 


pecifically by other headings in the Nomencla- 
overs nonwovens in the piece, cut to length or simply cut to rectan- 
hape from larger pieces without other working, whether or 
t up in packings (e.g., for retail sale). These include: facing 
ition in laminated plastics; top-sheets for the manufacture 
(diapers) or sanitary towels; fabrics for the manufacture of 
sarment linings; sheets for filtering liquids or air, for use as 
und insulation, for filtration or separation in road building or 
works; substrates for manufacturing bituminous roofing fab 
‘secondary backing for tufted carpets, etc. 
lly, the EN for heading 5603 list exclusions which include, among other things, 
“Nonwovens for technical uses, of heading 59.11.” 

You contend that the polyester fabric cannot be classified in heading 5911 because, in its 
imported condition, it is incapable of technical use and is not one of the materials provided 
for in Note 7 to Chapter 59. You further assert that no known commercial applications of 
AhIstrom’s imported product exists in the filtration industry. In its uncalendered state, the 
imported product would disintegrate under the pressure of liquid passing through it, un- 
| e is so low that it would be economically impractical to use the product due 

he extremely slow speed of filtration and the strong likelihood of disintegration. More- 
is economically impractical to use the imported product for filtration purposes be- 
cause it can only retain large particles which defeats the purpose of using it as a filter. 

Additionally, you state that the product, as imported, possesses loose fiber structure and 
lacks tensile strength, solvent resistance, air permeability and adequate pore structure to 
be used for filtration or other technical application. After importation, your client calen- 
ders the product, which consists of heating the fabric in order to change its chemical struc- 
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ture. The calendering process “dramatically” increases the product’s tensile strength and 
solvent resistant, while reducing air permeability and pore size. You provide a chart illus 
trating the physical differences between the product as imported and after calendering 

After calendering, the product is soldto Ahlstrom’s customers who process it by applying 
coatings and treatments which render it capable of micro-filtration You state that not only 
iscalenderinga prerequisite to coating and other treatments of the product because it elim 
inates loose fibers and increases solvent resistance and tensile strength of the fabric, it is 
technically impossible to apply coating or other treatments to the product as imported 

Finally, you state that depending on how the product is calendered, it can also be used i 
non-filtration applications such as a special reinforcing layer in shoes, briefcases, totes o1 
handbags, or as a layer of support in clothing or in hand warmers or asa VCR head cleanir 
tape 

In NY A80354, we held that the product in question was, in effect, an unfin 
cloth in its condition as imported and was, therefore, classifiable as such under the ten 
of GRI 2(a). That rule reads in part that “any reference in a heading to an art icle she rai 
taken to include a reference to that article incomplete or unfinished, ee ithat, 
sented, the incomplete or unfinished article has the essential character of the com plete 
finished article.” 

In this case, the merchandise is not an incomplete or unfinished “article” under GRI 2 
at the time of importation because it does not have the essential character of a textile prod 
uct for technical uses. It isa nonwoven material (imported in rolls) and may be further pr« 
cessed for use in a var lety of articles such as those mentioned on the prec eding page and in 

the EN to heading 5603. Since the merchandise is a “material” rather than an ‘ 
GRI 2(a) is inapplicable. Accordingly, we agree that the mer chandise i in its imported condi 
tion is classifiable under heading 5603. 


Holding: 


The merchandise described above is classifiable under subheading 5603.13.0090, HTS 
SA, which provides for “Nonwovens, whether or not impregnated, coated, covered or lami 
nated: Of man-made filaments: Weighing more than 70 g/m? but not more than 150 g/m? 
Other.” It is dutiable at the general column rate at 2.5 percent ad valorem, and the textil 
category is 223 

NY A80354 is hereby revoked. In accordance with 19 U.S.C. 1625(c)(1), this ruling wil 
become effective 60 days after its publication in _— JSTOMS BULLETIN. Publication of ru 
ings or decisions pursuant to 19 U.S.C. 1625(¢)(1) et not constitute a change of practice 
or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(¢)(1)). 

JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Divis 


MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF HOT AIR GUNS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling relating to the tariff classifica- 
tion of hot air guns. These are hand-held industrial devices with a 
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self-contained electric motor and fan which blows air that has been 
heated by an electric element. Notice of the proposed modification was 
published on December 24, 1997, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after April 20, 1998. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 24, 1997, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 31, Number 52, proposing to modify HQ 083699, 
dated May 26, 1989, which classified certain models of the hot air gun as 
other electrical machines and apparatus, in subheading 8543.80.90, 
Harmonized Tariff Schedule of the United States (HTSUS). No com- 
ments were received in response to this notice. Pursuant to section 
625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American 
Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 
2057), this notice advises interested parties that Customs is modifying 
H@ 083699 to reflect the proper classification of certain of the hot air 
guns in subheading 8419.89.90, HTSUS, a provision for other machin- 


ery, plant or laboratory equipment, whether or not electrically heated, 
for the treatment of materials by a process involving a change of tem- 
perature such as heating. H@ 960936, modifying HQ 083699 is set forth 
as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(¢)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: January 29, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT | 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE 
Washington, DC, January 29, 1998. 


CLA-2 RR:CR:GC 960936 JAS 
Category: Classification 
Tariff No. 8419.89.90 
Mr. F. M. PFEIL 
PAMRAN Co., IN‘ 
1900 William Street 
Racine, WI 53404 


Re: HQ 083699 modified; pistol shaped hot air guns, hand-held devices for blowing hot air; 
machinery, plant or laboratory equipment, whether or not electrically heated, for the 
treatment of materials by a process involving a change of temperature, Heading 8419; 
electrical machines and apparatus, Heading 8543; H@ 950571, HQ 954370 


DEAR MR. PFEII 

In HQ 083699, issued to you on May 26, 1989, we held that eight models of a hot air gun 
were classifiable in subheading 8543.80.90, Harmonized Tariff Schedule of the United 
States (HTSUS), as other electrical machines and apparatus, having individual functions, 
not specified or included elsewhere 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of HQ 083699 was published on December 24, 1997, in the CusTOMS 
BULLETIN, Volume 31, Number 52. 

Facts: 

The hot air guns in HQ 083699 included, among others, the models HJ-300, HJ-302, 
HJ-500, HJ-502, HJ-700, HJ-702, HJ-700X and HJ—702X. They were described as indus- 
trial-type, pistol shaped hot air guns having different nozzle openings and heat ratings. 
Each has an electric motor and fan that blows air heated over an electric element wound on 
a mica core. These hot air guns were said to be used to shrink plastic film and tubing, cure 
epoxies, preheat materials, remove paint, remove or bend tiles. Two models used in ther- 
moplastic welding applications, are not in issue here. 

The provisions under consideration are as follows: 

8419 Machinery, plant or laboratory equipment, whether or not electrically 
heated, for the treatment of materials by a process involving achange of 
temperature such as heating * * *; parts thereof: 

Other machinery, plant or equipment: 

8419.89 Other: 

8419.89.90 Other 


8543 Electrical machines and apparatus, having individual functions, not 
specified or included elsewhere in [chapter 85]; parts thereof: 
Other machines and apparatus: 
8543.89 Other: 
8543.89.96 Other 


Issue: 

Whether the hot air guns in issue are provided for in heading 8419. 
Law and Analysis: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 





contracting parties, and therefore not dispositive, the ENs provide a 


sof the Harmonized System and are thus useful in 


tion of merchandise under the System. Customs believes the 

d. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989) 
43 covers electrical apparatus not 
ry 


I state in part that h 
y other heading of ¢ hapter 85 not covered more spé cifically by a heading of ANY 


r of the Nomenclature. The principal electrical goods covered more specifical 
* Chapters include electrical machinery of Chapter 84. Therefore, hot air gut 
ed for in an appropriate heading of Chapter 84 should 


1 
183699 specifically discounted the applicability of heading 8419 by stating, on p. 3 


-d there 


> hot air guns were used to heat various materials, the purpose of the heat- 
* tl ‘ials but to achieve a manufacturing process by soldering or 
gan article in heat-shrink pl g paint for 
hen cited relevant ENs stating that heading 8419 

the heating, even if essential, is a secondary function de 


Theruli lat 
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c, paints, tiles or otner m 


} 
ateriais resuiting princi 


yally from the temper: 


1 
r 
g 8419 may or may not incorporate mechanical equipment 
air guns are mechanical equipment, but they do not perf 
yn of these devices. The functions of the fan and motor are clearly subordi 
ction of the hot air gun nic ice hot air. We conclude 
are described by heading 8419. For thi hey are not classifi- 
543.HQ 950571 12,1992, classified ther 
nachines, which utilized propane or natural gas torches to melt or otherw 
pes, in an equivalent provision of heading 8419. H@ 954370, dated Sep 


classihed electric hot alr , nearly identical to the 


hot air guns 


ty of GRI 1, hot air gun models HJ-300, HJ-302, HJ-500, HJ-502, 
700X and HJ—702X are provided for in heading 8419. They are clz 
89.90, HTSUS 
ed with respect to the listed hot ai 
l r will become effective 60 days 
lication of rulings or decisions pursuant 
se of practice or position in accordance 
19 CFR 177.10(¢)(1)). 
MARVIN AMERNICK 
for John Durant, Director, 
Commercial Rulings Division 
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MODIFICATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF MACHINES FOR WORKING THE 
SURFACE OF PRINTED CIRCUIT BOARDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling relating to the tariff classifica- 
tion of three machines for processing printed circuit boards. Two are 
machine tools that utilize rotating nylon brushes to remove a thin layer 
of oxide and copper from the metallic surface of printed circuit boards. 
The third is a machine that sprays chemical solutions onto boards to re- 
move a photo-resist chemical. These processes are designed to prepare 
the circuit boards for further processing. Notice of the proposed modifi- 
cation was published on December 24, 1997, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after April 20, 1998. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 


mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 24, 1997, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 31, Number 52, proposing to modify NY 854613, 
which classified two machines for processing printed circuit boards in 
subheading 8479.89.90, Harmonized Tariff Schedule of the United 
States (HTSUS), and a third machine in subheading 9010.20.60, 
HTSUS. No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1980 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NY 854613 to reflect the proper classifi- 
cation of two of the machines in subheading 8460.90.80, HTSUS, a 
provision for other machine tools for deburring, grinding, polishing or 
otherwise finishing metal by means of abrasives or polishing products, 
and the third machine in subheading 8424.89.70, HTSUS, a provision 
for other mechanical appliances for projecting, dispersing or spraying 
liquids or powders. HQ 960385 modifying NY 854613 is set forth as the 
Attachment to this document. 
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cation of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
-onstitute a change of practice or position in accordance with 


(1), Customs Regulations (19 CFR 177.10(c)(1)). 
1998. 


MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


29, 1998 


*R:GC 960385 JAS 
ategory: Classification 
24.89.70 and 8460.90.80 


lified printed circuit board processing machines; machine tool that 

ushes sprayed with pumice to remove copper particles from printed 

‘hines for washing away chemical residue from printed circuits; appara- 

for photographic laboratories, Heading 9010, Section XVI, Note 

.echanical appliances, Heading 8479; machine tools that scrub, 
principal function, Section XVI, Note 3 


1990, which the Area Director of Customs, New York Sea- 

i to Hamlet 1Sm , on on behalf of International Supplies Company, 
ed the classification under the Harmonized Tariff Schedule of the United 

é 13 considered were the Pumiflex-SHD and Pumex-SHD, used to clean cop- 

circuit boards. These were held to be classifiable in subheading 8479.89.90, 

JS, as other machines and mechanical appliances. A third machine, the PSSM-Devel- 
»r-SHD, used to wash photo-resist chemicals from printed circuits, was held to be classi- 

in subheading 9010.20.60, HTSUS, as other apparatus and equipment for 
raphic laboratories. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification NY 854613 was published on December 24, 1997, in the CUSTOMS 
BULLETIN, Volume 31, Number 52. 

Facts 

NY 854613 described the Pumiflex-SHD and the Pumex-SHD as machines for cleaning 
the outer layer of a copper foil printed circuit board prior to laminating the surface witha 
dry film. The process involves scrubbing the surface of the board with rotating nylon 
brushes sprayed with pumice in a water suspension, washing the board with nylon brushes 
and clean water, and blow-drying the board. The scrubbing process removes athin uniform 


layer of oxide and copper with the microscopic action of the pumice creating a surface of 
fresh, virgin copper. 


1p 


1 

of certain machines for processing printed circuit boards. Among the ma- 
t 
I 
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NY 854613 described the PSSM-Developer-SHD as a machine used for the development 
of photo-sensitive solder masks on printed circuit boards. The process involves spraying 
chemical solutions onto the boards in a series of developing chambers. The machine then 
rinses the residues away and drys the boards 

The provisions under consideration are as follows 

8424 Mechanical appliances * * * for projecting, dispersing or spraying liq- 
uids or powders * * * 
Other appliances: 
8424.89 Other: 
8424.89.90 (now 70) Other 


8460 Machine tools for deburring * * * grinding polishing or otherwise 
finishing metal by means abrasives or polishing products , 

8460.90 Other 

8460.90.80 Other 


8479 Machines and mechanical appliances having individual functions, 
n.s.1.e 7 

Other machines and mechanical appliances: 
8479.89 Other 


8479.89.90 Other 


9010 Apparatus and equipment for photographic laboratories 


n.s.1.e 


9010.50 Other apparatus and equipment for photographic * * * labora- 


tories 


9010.50.60 (formerly 20.60 
Issue 


Whether the Pumiflex-SHD and the Pumex-SHD perform a machine tool function; 
whether the PSSM-Developer-SHD performs any function appropriate to goods of heading 
9010 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. Section XVI, Note 3, HTSUS, states 

n part that machines performing two or more complementary or alternative functions are 
to be classified as if consisting only of that component or as being that machine which per- 
forms the principal function 

Heading 8479 is restricted to machinery having individual functions which is not cov- 
ered more specifically by a headingin any other Chapter ofthe HTSUS. The Pumiflex-SHD 
and Pumex-SHD are conveyor-equipped machines both of which perform the sequential 
functions of scrubbing, spray washing and drying the metallic surfaces of printed circuit 
boards. The scrubbing with nylon brushes anda suspension of pumice and water removes a 
thin layer of oxide and copper, thus ensuring optimum surface preparation of the circuit 
boards for later processing. The subsequent washing and drying operations augment the 
scrubbing operation by removing the unwanted residues. From their design and manner of 
operation, we conclude that scrubbing is the principal function these machines perform. 
By operation of Section XVI, Note 3, these machines are to be classified as if consisting only 
of the scrubbing component. Surface-finishing machines for metal that remove material by 
means of abrasives are among those provided for in heading 8460. 

The description of the PSSM-Developer-SHD initially led Customs to conclude that it 
was photo-developing apparatus and equipment of the type provided for in heading 9010. It 
now appears that the principal function of this conveyor-equipped machine is to spray an 
alkaline soluble coating onto printed circuit boards as a conveyor moves them through a 
series of chambers. This removes a photo-resist chemical from the boards and prepares 
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further processing. By operation of Section XVI, Note 3, this machine is to be clas- 

f consisting only of the spraying component. Mechanical appliances for spraying 
liquids or powders are provided for in heading 8424. The machine then rinses away the resi- 
drys the boards 


sr the authority of GRI 1, the Pumiflex-SHD and the Pumex-SHD are provided for in 
1g 8460. They are classifiable in subheading 8460.90.80, HTSUS. Under the author 
rR the PSSM-Developer-SHD is provided for in heading 8424. It is classifiable in 
8424.89.70, HTSUS 
NY 854613, dated August 8, 1990, is modified accordingly. In accordance with 19 U.S.C. 
} ), this ruling will become effective 60 days after its publication in the CUSTOMS 


{7 


ation of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a 
ge - practice or position in accordance with section 177.10(c)(1), Customs Regula- 
CFR 177.10(c)(1)) 
MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Decisions of the United States 
Court of International Trade 


PUBLIC VERSION 
(Slip Op. 98-7) 


E.I. DUPONT DE NEMOURS & CoO., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND ARAMID PRODUCTS VO.F AND AKZO NOBEL FIBERS INC, 
DEFENDANT-INTERVENORS 


Court No. 96-11-02509 
[ITA’s antidumping determination sustained. ] 
(Dated January 29, 1998) 


Wilmer, Cutler & Pickering, (John D. Greenwald, Ronald I. Meltzer, andJohn A. Trenor) 
for plaintiff. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Velta A. Meln- 
brencis, Assistant Director, Commercial Litigation Branch, Civil Division, United States 
Department of Justice (Mark L. Josephs), Boguslawa B. Thoemmes, Office of the General 
Counsel, United States Department of Commerce, of counsel, for defendant. 

Adduci, Mastriani & Schaumberg, L.L.P, (Barbara A. Murphy, Tom M. Schaumberg, 
and Gregory C. Anthes) for defendant-intervenors. 


OPINION 


RESTANI, Judge: This case is before the court on plaintiff E.I. DuPont 
De Nemours & Company’s (“DuPont”) motion for judgment upon the 
agency record pursuant to USCIT R. 56.2. Plaintiff contests the anti- 
dumping duty margin assigned Aramid Products V.o.F. (“Aramid”) and 
Akzo Nobel Fibers Inc.! by the United States Department of Commerce 
(“Commerce”) in the final results of the first administrative review of 
the antidumping duty order on aramid fiber formed of poly para-pheny- 
lene terephthalamide (“PPD-T aramid fiber”) from the Netherlands. 
Aramid Fiber Formed of Poly Para-Phenylene Terephthalamide from 
the Netherlands, 61 Fed. Reg. 51,406 (Dep’t Commerce 1996) (final re- 
sults of admin. rev.) [hereinafter “Final Results”). The court sustains 
Commerce’s determination. 


1 Akzo Nobel Fibers Inc. isa subsidiary of Akzo Nobel N.V. During the period of review, Akzo Nobel N.V. increased its 
holding in Aramid to 95%. 
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BACKGROUND 

Commerce published its antidumping duty order for PPD-T aramid 
fiber from the Netherlands on June 24, 1994. Aramid Fiber Formed of 
Poly-Phenylene Terephthalamide from the Netherlands, 59 Fed. Reg. 
32,678, 32,678 (Dep’t Commerce 1994). On June 6, 1995, Commerce 
published a notice of opportunity to request an administrative review of 
the antidumping duty order covering the period December 16, 1993 
through May 31, 1995. Antidumping or Countervailing Duty Orders, 
Finding, or Suspended Investigation, 60 Fed. Reg. 29,821, 29,821 (Dep’t 
Commerce 1995)(opportunity to request admin. rev.). Commerce pub- 
lished a notice of initiation of this first antidumping duty administrative 
review on July 14, 1995. Initiation of Antidumping and Countervailing 
Duty Administrative Reviews and Request for Revocation in Part, 60 
Fed. Reg. 36,260, 36,260 (Dep’t Commerce 1995). After completing the 
review, Commerce calculated the final antidumping margin of 22.03%.” 
Final Results, 61 Fed. Reg. at 51,410. 

DuPont’s motion before the court challenges the following aspects of 
the Final Results: (1) Commerce’s calculation of Aramid’s financing ex- 
penses based upon the consolidated financial statements of Akzo Nobel 
N.V,, (2) Commerce’s exclusion of certain goodwill expenses from Ara- 
mid’s cost of production, (3) Commerce’s refusal to place Akzo’s stan- 
dard costs from the original investigation on the record to test the 
reliability of Akzo’s standard cost data in this review, and (4) Com- 


merce’s reliance on constructed value in some instances even though al- 
ternative home market sales were available. 


STANDARD OF REVIEW 
The standard of review for an agency’s determination requires the 
court hold any determination unlawful if unsupported by substantial 
evidence on the record or otherwise not in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B)(i)(1994); see also Samsung Elecs. Co. v. United States, 


946 F Supp. 5, 7 (Ct. Int’] Trade 1996), aff'd, 129 F.3d 135 (Fed. Cir. 
1997). 


DISCUSSION 
I. 

In early 1994, Akzo Nobel N.V. increased its holdings of Aramid from 
50% to 95% ownership by converting to equity outstanding loans given 
to Aramid to finance production of PPD-T fiber by Akzo. Section D 
Questionnaire Response (Oct. 11, 1995), at Ex. D-11T, 2, C.R. 5, Def.’s 
App., Ex. 3. Also in 1994, Aramid sustained a large accumulated loss. 
Akzo’s Section A Questionnaire Response (Sept. 6, 1995), at Ex. A-13T, 
12, C.R. 1, Pl.’s App., Tab 1. Aramid’s long term debt in 1994 amounted 
to more than 60% of the value of its sales and almost 100% of its costs of 
sales. Jd. at 11-13. As part of the restructuring, changes occurred to the 


In mm co 1 r. 
“Commerce conducted this review under the Tariff Act of 1930, as amended by the Uruguay Round Agreements Act 
“URAA” 
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records of both companies, including Akzo consolidating Aramid’s oper- 
ating results for financial reporting purposes, pursuant to Dutch GAAP 
See Section D Supplemental Questionnaire Response (Dec. 11, 1995), at 
2-10, C.R. 12, Def.’s App., Ex. 8. It is Commerce’s reliance on the consoli- 
dated results that is at the center of this issue. 

In the Final Results, Commerce calculated the respondent’s net in- 
terest expense based on Akzo’s consolidated financial statements rather 
than on Aramid’s individual financial statements. 61 Fed. Reg. at 
51,407. Specifically, Commerce stated: 


In general, this practice recognizes the fungible nature of invested 
capital resources (i.e., debt and equity) within a consolidated group 
of companies. * * * The controlling entity within a consolidated 
group has the “power” to determine the capital structure of each 
member company within the group. In this case, Akzo Nobel main- 
tains a controlling interest in Aramid and includes the company in 
its consolidated financial statements. Furthermore, the [State- 
ment of Administrative Action] and new law do not address any spe- 
cific change in the Department’s practice of calculating interest 
expense. 


Id. (citation omitted). DuPont contests Commerce’s decision, arguing 
that Commerce’s reliance on Akzo’s net interest expense is not in accor- 
dance with the 1994 amendments to the antidumping statute and dis- 
torts Aramid’s real financing costs.? 


A. URAA Amendments 


DuPont argues that the Statement of Administrative Action (“SAA”)4 
provides clear and authoritative guidance as to how Commerce should 
calculate Aramid’s financing costs in this case. Specifically, DuPont ar- 
gues that the SAA requires that: (1) Commerce’s calculation must be 
based on the records of the producer (i.e. Aramid) and accurately cap- 
ture all of the actual costs incurred in producing or selling the product 
under investigation or review, (2) Commerce must ensure that the cost 
information it uses in such calculations is a representative measure of 
materials, labor and other costs, including financing costs, incurred to 
produce the subject merchandise, and (3) Commerce must adjust re- 
spondent’s reported costs if it determines that such costs, including fi- 
nancing costs, have been shifted away from production of the subject 


3 DuPont argues that the consolidated net interest expense grossly understates Aramid’s real financing costs. Under 
the consolidated expense, Akzo’s reported net interest expense as a percentage of cost of goods sold is [ }%. Section D 
Questionnaire Response, at Ex. D-19, 1, C.R. 5, Def.’s App., Ex. 3. For purposes of including an amount for financing 
expenses in Aramid’s constructed value, Akzo used consolidated company data to report a percentage of net interest 
expenses on assets other than accounts receivable and finished goods inventory amounting to [ ]%. Id. at 2. Incontrast 
DuPont argues that if Commerce used Aramid’s own financial statements, its net interest expense would, as a percent 
age of its cost of sales, be [ ]%. Section A Questionnaire Response (Sept. 6, 1995), at Ex. A13T, 12-13, C.R. 1, Pl.’s App., 
Tab 1; Section D Supplemental Questionnaire Response (June 10, 1996), at 12, C.R. 24, Pl.’s App., Tab 24 


4 The Statement of Administrative Action is “an authoritative expression by the United States concerning the inter- 
pretation and application of the Uruguay Round Agreements and this Act in any judicial proceeding in which a ques- 
tion arises concerning such interpretation or application.” Delverde, SrL v. United States, Slip Op. 97-163, at 33 n.18, 
1997 WL 784640, at *15 n.18 (Ct. Int’l Trade Dec. 2, 1997) (quoting 19 U.S.C. § 3512(d)) 
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merchandise or are artificially reduced.° Si e Statement of : icy sesenaid 
tive Action, accompanying H.R. 5110, 103'4 Cong., at 834-35 (1994), 
printed in 1994 U.S.C.C.A.N. 3773, 4171-7 2 [hereinafter “SAA”/. Thus, 
DuPont asserts that C ommerce must now emphasize real financing 
costs of the entity producing the subject merchandise and may no longer 
calculate financing expenses on the basis of unrepresentative costs de- 
rived from consolidated financial statements. 

Contrary to ae asse rtion, neither the SAA nor the amended an- 
tidumping statute, 19 U.S.C. § 1677b(f)(1) (1994), mandate a change of 
practice related to the narrow issue before the court of whether the net 
interest expense calculated from consolidated financial statements i 
“representative” of the actual costs incurred to produce omen mer- 
chandise. Rather, the citec 1 portion of the SAA suggests only two distinct 
changes in the law that do not affect Commerce’s past practice at issue 
here: elimination of the statutory minimums for the selling, general and 
administrative (“SG&A”) expense factor in the constructed value cal- 
culation (“CV”)® and codification of Commerce’s practice of applying 
GAAP unless such an application would distort costs.’ 

Moreover, the language relied upon by DuPont does not contradict 
Commerce’s past practice. In following its past practice of applying the 
net interest expense based on consolidated financial statements, Com- 
merce aimed to allocate costs in a manner that “reasonably reflects” the 
“actual costs.” In addition, as discussed below, in all —- financing 
expenses, “all available evidence” properly includes the degree of finan- 
cial integration of a corporate group and the degree of control exercised 
by the parent of the group—factors relied upon heavily by Commerce in 
determining how to caiculate financing expenses in a parent-subsidiary 
situation. 


The SAA 
a. Calculation of Costs in General 
mm vill consider all available evidence submitted by the exporter or produc 


company’s records reasonably C 
ployed by 1S n question. * ‘ 
ately captures all of the actual costs incurred in producing ] 
‘ letermini ther to accept the t allocation methods p 
e will consider the proc ion cost informatio 1ilable to the proc duc er and w 
d re agg be used to compute a represe tive r e of the materials , labor gate 


c oduct 
ymmerce determi at costs, including finar e been shifted. »duction of the 
4 


1erchandise, or the foreign like product, it will adjust costs appropriately, to en » they are not irtificialls 


irred to produce the subject 


1994 US.C.C.A.N. at 4171-72 (emphasis added 


© Defendant-intervenors argue that the U RAA s required use of “actual data” was intended to eliminate the 10% and 
8% statutory minimums in the calculation of general expenses in the CV determination and was not intended to change 
Commerce 5 cost of prodi mn (“COP” oaiaiinn 19U.S.C 7b(e)(2)(A) (1994) (calculating CV require 
f il amounts incurred and realized by the specific exporter or producer * * * for selling, general, and administré 
see also S. Rep. No. 103-412, at 74 (1994) (“requirements of Article 2.2.2 with respect to the use of 
admniiineative: ling and general costs and for profits conflict with current law 
gument is tenable on its face. The problem lies in interpreting the section of the SAA cited by plaintiff as the 
zislative history for this change. Plaintiff cites the section of the SAA titled “Calculation of Costs In General.” Th 
however, a separate section on “Profit and Selling, General and Administrative Expenses for Constructed V. 
that addresses this specific change. See SAA, at 839, 1994 U.S.C.C.A.N. at 4175. Thus, the quoted section of the SAA and 
its reliance on “actual costs” likely applies beyond the new method of calculated SG&A expenses for constructed value 
‘ See H.R. Rep. No. 103-826(1), at 90-91 (1994), reprinted in 1994 US.C.C.A.N. 3773, 3862-63 (“Under new section 
773(f), Commerce will continue its current practice of calculating costs on the basis of records kept by the exporter or 
producer of the merchandise, provided such records are kept in ac 
ciples of the exporting 
the merchandise 


-ordance with generally accepted accounting prin 
or producing) country and reasonably reflect the costs associated with production and sale of 
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B. Commerce’s Interpretation is Reasonable 

Having determined that the statute does not directly address this spe- 
cific issue, the court will uphold Commerce’s interpretation of the stat- 
ute if it is reasonable. Here, Commerce applied its long standing policy 
of calculating interest expense for COP/CV purposes from the borrow- 
ing costs incurred by the consolidated group of companies rather than 
the individual producer. Commerce has repeatedly explained its ratio- 
nale for this policy: 


We recognize the fungible nature of a corporation’s invested capital 
resources, including debt and equity, and we do not allocate corpo- 
rate financing expenses to individual divisions of a corporation on 
the basis of sales per division. Instead, we allocate the interest ex- 
pense related to the debt portion of the capitalization of the corpo- 
ration, as we appropriate, to the total operations of the consolidated 
corporation. 


[Respondent] maintains that all interest expenses incurred by [the 
parent] pertain solely to the parent’s operations. Under this princi- 
ple, [respondent] would have us accept that its parent funds its own 
operations from borrowing while, at the same time, funding its in- 
vestment in [respondent] solely through equity capital. Such a 
principle ignores the fact that [the parent]’s capital structure is 
comprised of both debt and equity. Therefore, it is neither possible, 
nor appropriate, in our analysis to allow the company to pick and 
chose which portions of its parent’s operation should incur the 
additional interest costs associated with borrowed funds. 


Silicon Metal from Brazil, 61 Fed. Reg. 46,763, 46,773-74 (Dep’t Com- 
merce 1996)(final results of admin. rev.); see also Small Diameter Circu- 
lar Seamless Carbon and Alloy Steel, Standard, Line and Pressure Pipe 
from Italy, 60 Fed. Reg. 31,981, 31,990 (Dep’t Commerce 1995) (final de- 
term.)(“[Commerce’s] longstanding practice is to calculate interest ex- 
pense for COP/CV purposes from the borrowing costs incurred by the 
consolidated group.”). This methodology, upheld by the Court of Inter- 
national Trade, is based on the fact that the consolidated group’s con- 
trolling entity has the power to determine the capital structure of each 
member of the group. Gulf States Tube Div. of Quanex Corp. v. United 
States, Slip Op. 97-124, 38-39, 1997 WL 633221, at *18 (Ct. Int’! Trade 
Aug. 29, 1997). Majority equity ownership is prima facie evidence of 
such corporate control. Id. at 40, 1997 WL 633221, at *17; New Mini- 
vans from Japan, 57 Fed. Reg. 21,937, 21,946 (Dep’t Commerce 1992) 
(final determ.). 

DuPont does not directly challenge this general principle. Instead, 
DuPont relies on both an administrative determination, Polyethylene 
Terephthalate Film, Sheet, and Strip from the Republic of Korea, 56 Fed. 
Reg. 16,305 (Dep’t Commerce 1991) (final determ.) [hereinafter “PET 
Film”], and a case, Gulf States Tube Division of Quanex Corp. v. United 
States, Slip Op. 97-124, 1997 WL 633221 (Ct. Int’] Trade Aug. 29, 1997), 
as support for the proposition that notwithstanding a respondent’s 
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membership in a broader corporate structure that affects its capital re- 
sources and management control, Commerce should depart from its 
general rule when company-specific data provides the most accurate 
picture of a respondent’s true financial requirements and borrowing 
costs.® Neither supports plaintiff's position. 

In PET Film, Commerce noted that in this case, the company’s own 
financial statements and not those of the group were more accurate be- 
cause 


the * * * [glroup prepares combined rather than consolidated fi- 
nancial statements, based largely on limited brother-sister corpo- 
rate relationships and the existence of some degree of common 
management control between the group’s companies. Respondent 
did not present any evidence of inter-company production financ- 
ing arrangements, either through debt or equity, w ithin the * *° 
group that would lead us to conclude that [the company’s] PET film 
financing costs were most accurately depicted at the combined 
group level. 


PET Film, 56 Fed. Reg. at 16,313. The specific facts relied upon in PET 
Film, the lack of control by any one company within the group, the lack 
of consolidated financial statements, and the lack of inter-company fi- 
nancing arrangements, create an exception to the general rule because 
they are the opposite of the facts needed for the general rule’s applica- 
tion—mainly, control through majority equity ownership. Here, howev- 
er, there is a consolidated company, with Akzo owning 95% of Aramid, 
consolidated financial statements and intercompany financing. Clearly, 
the facts of this case distinguish it from the fact specific exception found 
in PET Film. 

DuPont also cites Gulf States’ for the same proposition that Com- 
merce shall depart from its general practice of calculating expenses us- 
ing a parent company’s consolidated financial statements where 
substantial evidence on the record demonstrates that this practice 
would distort actual financing expenses. Moreover, DuPont argues that 
the evidence on the record here, in light of Gulf States demonstrates a 
distortion of Aramid’s financing expenses. This reasoning is problema- 
tic. The court in Gulf States, after noting that such a departure may be 
possible in some situations, did not depart from the general practice. 


n Technology, Inc. v. United States, 893 F. Supp. 21, 30 (Ct. Int’l e 1995), opinior 

1998, aff'd 3d 1386 (Fed. Cir. 1997 for a departu ‘om Commerce’s 
because the court m prove the agency’s depz e when more appropriate methods are available 
C Yontrary to DuPont’s assertion, the court in Micron Technology stated that “[t]he choice between alternative method 
ologies, each of which is supported by substantial evidence and in accordance with law, is clearly left to Commerce's 
discretion.” Id. The court is not to substitute its own judgment as to which choice to make 

9 DuPont claims that Gulf States was decided after the URAA amen: dme nts to the antidumping 
ingly confirms DuPont’s interpretation of the amended statute. T lf States was decided aft 
does not indicate that the court decided the case by interpretin y new ag anges to the statute. Rather, 
fact is that the investigation was initiated on July 13, 1994. ¢ ites, Slip ( )p. 97-124, at 4, 1997 WL 633221 
Thus, it is quite clear that because the investigation began before January 1, 1995, Gulf States involves only the old lau 
See 19 U.S.C. § 1671 (1994) (note); see also Floral Trade Council v. United States, Ct. No. 96-09-02281, Slip Op 
97-176, at 3 & n.1(Ct. Int’! Trade Dec. 18, 1997) (discussing when agency determinations and reviews are governed by 
post-Uruguay Round Agreements law ; 


* statute and resound- 
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Slip Op. 97-124, at 41-42, 1997 WL 633221, at *20. Instead the court 
noted: 
Although it might also be reasonable for Commerce to have based 
its calculations on [respondent’s own] consolidated statements, the 
Court may only determine whether Commerce’s method was a rea- 
sonable one. In view of the presumption that majority equity own- 
ership of a subsidiary as prima facie evidence of corporate control, 
Commerce’s use of [the parent’s] consolidated expense is reason- 
able. 
Id. Implicit in this holding is that the respondent must rebut the pre- 
sumption of control to indicate that the use of consolidated expenses dis- 
tort the actual costs. See id.; see also New Minivans from Japan, 57 Fed. 
Reg. at 21,946 (respondent did not present evidence sufficient to show 
that Commerce’s practice would result in distortion because it did not 
rebut prima facie evidence of corporate control found in consolidation); 
Small Diameter Circular Seamless Carbon and Alloy Steel, Standard, 
Line and Pressure Pipe from Italy, 60 Fed. Reg. at 31,990 (claim that par- 
ent did not exercise control over respondent’s operations rejected be- 
cause majority equity ownership is prima facie evidence of corporate 
control and respondent did not provide evidence of other distortion). 

Here, DuPont has not cited evidence which would overcome the pre- 
sumption of corporate control, as it is insufficient to demonstrate that 
had Commerce relied only on Aramid’s financial statements, that deter- 
mination would have been supported by substantial evidence as well. 
Instead, the record supports Commerce’s finding that Akzo was the con- 
trolling entity with 95% ownership of Aramid. Aramid is the consoli- 
dated subsidiary of Akzo Nobel. Section A Questionnaire Response 
(Sept. 6, 1995), at 2, C.R. 1, Def.—Intervenors’ App., Tab C.R.1. With the 
exception of loans from decades past, all of Aramid’s borrowing was han- 
dled by Akzo. Id. at 2, Ex. A-13T, 9. Akzo finances the entire group of 
Akzo companies and determines which part of an operation is financed 
through equity or debt. Rebuttal Brief (Aug. 5, 1996) at 22, C.R. 30, Pl.’s 
App., Tab 30. This is uncontested prima facie evidence of control. 

In sum, DuPont is seeking to segregate out costs by each division of a 
consolidated company in order to prove dumping. Antidumping law, 
structured for product to product comparisons, however, does not man- 
date such an investigation. The law “does not counteract all conduct of 
harm to plaintiff. Furthermore, it does not contain every safeguard pos- 
sible to prevent avoidance of dumping margins by foreign producers in 
situations where their conduct might seem to plaintiff to warrant du- 
ties. The antidumping laws counteract dumping in a very specific way.” 
Monsanto Co. v. United States, 12 CIT 937, 940, 698 F Supp. 275, 278 
(1988). Thus, Commerce’s determination is sustained. 


II. 


For purposes of the administrative review, Akzo submitted amortized 
goodwill calculated under U.S. GAAP Section D Supplemental Ques- 
tionnaire Response (Dec. 11, 1995), at 8, C.R. 12, Def.-Intervenors’ 
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App., Tab 12. Thus, Akzo Nobel amortized the goodwill over its asserted 
useful life. Id. The goodwill included the following elements: (1) write- 
down of fixed assets, (2) write-off of obsolete inventory and waste dis- 
posal, (3) write-down of beginning inventory, and (4) residual goodwill. 
See Def.-Intervenors’ Brief, Ex. 1, 1-3; Adjustments to COP and CV In- 
formation for Final Results (Aug. 29, 1996), at 1-2, C.R. 32, Def.-Inter- 
venors’ App., Tab 32; Cost of Production Analysis for Final Results of 
Review (Sept. 25, 1996), at 1-4, C.R. 33, Def.-Intervenors’ App., Tab 33. 
Akzo included the amortized portion of the goodwill charge in its re- 
ported general and administrative expenses. Section D Supplemental 
Questionnaire Response (Dec. 11, 1995), at Ex. D-33, 1, C.R. 12, Def.-In- 
tervenors’ App., Tab 12. 

Commerce agreed with Akzo’s approach for the preliminary deter- 
mination, but became concerned that the amortization of the goodwill 
over a substantial number of years!° might fail to capture the full costs 
of the assets. Cost of Production Analysis for Final Results—Issues Re- 
garding Write Down of Fixed Assets (July 11, 1996), at 2, C.R. 26, Def.- 
Intervenors’ App., Tab 26. In a July 11" memo, Commerce questioned 
whether it was appropriate to accept Akzo’s goodwill accounting treat- 
ment or adjust Aramid’s costs to recognize the depreciation expense for 
the devalued assets. Jd. This concern arose because Akzo reported that 
the assets were used during the period of review to produce the subject 
merchandise and had a very short remaining useful life.'!! Section D 
Supplemental Questionnaire Response, at 5, C.R. 24, Def.-Intervenors’ 
App., Tab 24. Commerce concluded that: 


[i]n determining the cost of producing the subject merchandise for 
antidumping investigations, the cost of these fixed assets must be 
recognized in full, whether through annual depreciation amounts 
or certain one time charges. We do not consider it appropriate for 
Akzo to writedown the value of Aramid’s fixed assets and then not 
recognize fully the resultant expense for purposes of computing 
COP and CV. Accordingly we consider it appropriate to account for 
these fixed asset writedowns in the cost of producing the subject 
merchandise during the POR. 
Cost of Production Analysis (Sept. 25, 1996), at 3, C.R. 33, Def.’s App., 
Ex. 9. Therefore, Commerce increased Akzo’s fixed overhead costs by 
depreciating Aramid’s assets over the remaining useful life, based on 
Aramid’s historical accounting treatment of the assets. Id.; see also Ad- 
justments to COP and CV Value Information (Aug. 29, 199), at 1, C.R. 
32, Def.-Intervenors’ App., Tab 32. This in effect shifted the focus of the 
calculation from the consolidated level (Akzo) to the individual compa- 
ny level (Aramid). 
Commerce also increased product costs by including, as a one time 
charge, the amounts related to the write-off of obsolete material and 


+0 Akzo projected a[ | year useful life. Section D Supplemental Questionnaire Response, at 8, C.R. 12, Def.-Interve- 
nors’ App., Tab 12 


* The assets had a remaining useful life of [ ] years. Supplemental Section D Questionnaire Response (June 10, 
1996), at 6, C.R. 24, Def.-Intervenors’ App., Tab 24 
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waste disposal. Cost of Production Analysis, at 4, C.R. 33, Def.—Interve- 
nors’ App., Tab 33. The two remaining components, a write-down of be- 
ginning inventory to reflect reduced depreciation expenses and residual 
goodwill related to Akzo’s conversion of loans to equity, were excluded 
by Commerce and are discussed in detail below. 


A. Treatment of Aramid’s Beginning Inventory Write-down 

Following Akzo’s acquisition of the additional 45% equity interest in 
Aramid, Aramid wrote-down the book value of its fixed assets to con- 
form with Akzo’s accounting methods and policies. Supplemental Ques- 
tionnaire D Response, at 2, C.R. 12, Def.’s App., Ex. 8. As a result, 
Aramid’s annual depreciation expense decreased, which lowered the 
standard cost of producing the subject merchandise. Jd. at Ex. 27-T, 2. 
Because Aramid records its finished goods and work-in-progress inven- 
tory at standard cost, Aramid then wrote-down the value of its 1994 be- 
ginning inventory to reflect the lower depreciation expense contained 
within the standard cost of production. See id.; see also Cost of Produc- 
tion Analysis, at 4, C.R. 33, Def.’s App., Ex. 9. The 1994 beginning inven- 
tory was revalued based upon the 1994 standard costs, which included 
the lower depreciation expense resulting from the fixed asset write- 
down. Supplemental Section D Questionnaire Response, at 2, Def. App., 
Ex. 8. 

Commerce in the Final Results and as discussed above, disallowed the 
goodwill charge to equity arising from the write-down in fixed assets and 
instead accounted for the write-down in the cost of producing the sub- 
ject merchandise during the period of review. Commerce allowed, how- 
ever, the goodwill charge arising from the beginning inv entory 
write-down. Commerce articulated the basis for this contested decision 


as: 


As a result of Aramid writing down its fixed assets, the company 
also wrote down the value of its beginning inventory as of January 
1, 1994. Aramid values its inventory at standard cost (variances are 
not included in inventory), part of which is depreciation. Since 
annual depreciation was reduced due to the fixed asset write-down, 
Aramid adjusted its inventory value to reflect this reduced standard 
cost for depreciation. 


Although the beginning inventory was written down and some of 
this inventory was in an intermediate stage (e.g. polymer) and, 
therefore, used to produce subject merchandise during the POR, 
the writedown did not affect production costs during the POR. The 
write-down to beginning inventory resulted in beginning inventory 
as of January 1, 1994, which was stated at 1993 standard costs, be- 
ing valued at 1994 standard costs. Because the reported POR pro- 
duction was valued using the same 1994 standard costs, the 
beginning inventory adjustment had no effect on the current years 
costs. Accordingly, we made no adjustment for the inventory write- 
down 


Cost of Production Analysis, at 3-4, C.R. 33, Def.’s App., Ex. 9. 
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uPont objects to Commerce’s determination that the 1994 invento- 
vrite-down had no impact on the production costs incurred during 
POR.!* DuPont argues that under the basic rules of cost accounting, 
t of goods sold during a given period is the sum of beginning invento- 
s period manufacturing costs less ending inventory. See Charles T. 
.gren & George Foster, Cost Accounting A Managerial Emphasis 32 
Ed. 1987). DuPont argues that Akzo’s write-down of 1994 begin- 
x inventory resulted in a corresponding reduction in the cost of sales 
r the period of review, by reducing the beginning inventory component 
he “cost of sales” equation. Thus, because Aramid values inventories 
it the lower of cost or net realizable value, where cost is defined as the 
full manufacturing cost related to the stage of processing, any reduction 
the value of inventory as of December 31, 1993 undertaken by Akzo is 
a reduction from Aramid’s full manufacturing cost, which Commerce 
should not have accepted. 

Moreover, DuPont claims that Commerce is wrong in asserting that it 

effect” accounted for the portion of the inventory write-down arising 
from the fixed asset reduction. DuPont claims that in no way was the 
vrite-down of 1994 beginning inventory dictated by the revaluation of 
fixed assets. The 1994 beginning inventory write-down was a reduction 
of 1993 costs and was unaffected by the 1994, 1995, 1996 and 1997 de- 
preciation components of the fixed asset write-down. It is these 1993 
costs, including 1993 depreciation, that are at issue during the first part 
of the period of review regarding the actual costs of sales of PPD-T ara- 
mid fiber from inventory. Thus, DuPont argues that to include the 1994 
beginning inventory write-down in the cost of production would not 
double-count the fixed asset reduction. 

DuPont, however, mischaracterizes Commerce’s treatment of the in- 
ventory write-down. If Commerce were to follow DuPont’s proposal to 
increase Aramid’s COP to include the beginning inventory write-down, 
Commerce’s calculations would be distorted because it would double 
count the amount of depreciation included in Aramid’s COP and CV. 

\s a result of Commerce’s disallowance of Aramid’s adjustment, 
Commerce increased the reported cost of production on a per kilogram 
basis for all of 1994, including whatever was in progress at the time, spe- 
cifically the 1993 year end inventory, by adding back the depreciation 
associated with the assets that were written-down. This increase af- 
fected all of 1994 because the one increase in cost of production con- 


s not challenge directly the portion of the inventory write-down arising out of Aramid’s change in 
ts. Prior to the 1994 corporate reorganization, Aramid recorded the fixed assets purchased with the 
s actual cost prior to the | |, and recorded the value of the grants in its account called the “investment 
Supplemental Section D Questionnaire Response (Dec. 11, 1995), at 3-6, C.R. 12, Def.’s App., 
ly, in its cost accounting treatment, Aramid recorded the depreciation expense without considering 
ants received 

result of the reorganization, Aramid changed the cost accounting treatment of the grants so 
would be included in the product specific standard costs of production. Id. Because of the [ ], Aramid 
s, because Commerce determined that the amortization of these grants [ ] production costs, Commerce 
vised treatment of the grants in the first administrative review and did not add the portion of the [ 

grants to the reported COP and CV. Cost of Production Analysis, at 4, C.R. 33, Def.-Intervenors’ App 
portion related to the grants reflected only a difference in the way the grants were accounted for, with no 

results, and thus this aspect of Commerce’s determination is sustained. 
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cerned what was in inventory to begin with as the beginning inventory 
is used to produce merchandise during the year. Thus, contrary to Du- 
Pont’s assertion, because Commerce based the cost of manufacturing 
upon Aramid’s 1994 standard costs, increased by the amount of the dis- 
allowed adjustment, there was no need to further adjust Aramid’s re- 
ported inventory figure. To do otherwise would increase the COP and 
CV amount by double counting the depreciation expense. 


B. Residual Goodwill Expense 
The last remaining element of the goodwill expense is the residual 
goodwill or the difference between the value of the forgiven debt and the 
net book value of Aramid in its financial records. Cost of Production 
Analysis, at 1-3, C.R. 33, Def.’s App., Ex. 9. Commerce did not account 
for Akzo’s goodwill amortization expense because: 
[t]he remaining goodwill represents a cost to Akzo not Aramid, the 
producer. This goodwill amount reflects the amount Akzo paid for 
its additional equity interest in Aramid in excess of Aramid’s book 
value. Thus, we do not consider it to be a production cost incurred 
by Aramid for the subject merchandise. 


Cost of Production Analysis, at 4, C.R. 33, Def.’s App., Ex. 9. 

Plaintiff argues that this determination is not supported by substan- 
tial evidence because the residual goodwill is directly related to Ara- 
mid’s production of the subject merchandise.'* Plaintiff suggests that 
the residual goodwill is a direct consequence of the restructuring, was 


created by eliminating from Aramid’s books loans that Akzo made to 
Aramid, and was simultaneously recognized as an offsetting cost on 
Akzo’s books. Moreover, these loans were made to assist in financing the 
production of PPD-T aramid fiber. Thus, DuPont argues that the loans 
and therefore the related goodwill that eliminated the loans, are directly 
tied to the production of the subject merchandise. 

This argument is unpersuasive in light of Commerce’s treatment of 
the fixed asset write-down. The write-down of fixed assets, as the largest 
component of Commerce’s adjustment, appeared only on Aramid’s bal- 
ance sheet as a direct charge to equity, while the goodwill amount was 
only on Akzo’s balance sheet. Accordingly, Commerce’s decision to re- 
vert to Aramid’s historic accounting methodology by depreciating as- 
sets over the remaining useful life was appropriate only if it eliminated 
the entire goodwill amount from the calculation. There was no basis on 
the record that would condone the result advocated by DuPont of segre- 
gating the write-down of Aramid’s assets from the goodwill and recalcu- 
lating the goodwill amount carried by Akzo. Neither element of the 


13 DuPont also asserts that the SAA requires Commerce to use data that accurately captures all costs incurred in the 
production of the subject merchandise under review. DuPont notes the lack of a “corporate structure qualification” to 
this requirement and thus argues that Commerce's determination should not have been based on where the costs were 
recorded, but rather solely on the relation to the cost of production. DuPont also relies on two cases, NTN Bearing 
Corp. of America v. United States, 905 F. Supp. 1083, 1096 (Ct. Int’! Trade 1995) and Cemex, S.A. v. United States, Ct 
No. 93-10-00659, 1995 WL 251561, at *6 (Ct. Int’] Trade Apr. 24, 1995), for the proposition that whether a cost is re- 
corded is “irrelevant to whether these costs are actually incurred and should be included in [the] cost of production.” 
Here, however, Commerce did not base its determination on where the cost was recorded. Instead, it determined that 
the costs were not related to the cost of production of the subject merchandise incurred by Aramid 
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calculation would trace to either company’s audited records. Thus, be- 
cause Commerce shifted the focus to the individual company level, it 
then had to carry through this approach and eliminate the goodwill 
amount from the reported G&A expense. This correlative elimination 
was the only way Commerce could justify its determination to isolate the 
write-down amount and continue depreciating the assets as if the ac- 
quisition had not occurred. 
Accordingly, the court sustains Commerce’s treatment of goodwill 


I 
A. Background 

In the beginning of the administrative review process, DuPont made 
numerous suggestions to Commerce aimed at ensuring Akzo’s cost data 
within the new corporate structure, as well as the manner in which it 
was reported, was adequate and reliable. Memorandum from Case Ana- 
lyst to File of 7/27/95, at 1, PR. 10, Def.’s App., Ex. 10 (ex parte meeting 
with DuPont); Letter from DuPont to Commerce of 8/1/95, at 2, PR. 5, 
Def.’s App., Ex. 2; Letter from DuPont to Commerce of 9/14/95, at 4-5 
C.R. 2, Def.’s App., Ex. 11; Letter from DuPont to Commerce of 9/28/95, 
at 9-10, C.R. 4, Def.’s App., Ex. 12; Letter from DuPont to Commerce of 
11/9/95, at 6-7, C.R. 10, Def.’s App., Ex. 13. In response, Commerce add- 
ed questions to the original Section D Questionnaire, as well as to the 
Section D Supplemental Questionnaire. Section D Questionnaire (Aug. 

1995), PR. 7, Def.’s App., Ex. 1; Section D Supplemental Question- 
naire (Nov. 20, 1995), C.R. 11, Def.’s App., Ex. 4. Akzo, in turn, provided 
detailed responses to Commerce’s Questionnaires. Section D Question- 
naire Response (Oct. 11, 1995), C.R. 5, Def.’s App., Ex. 3; Section D Sup- 
plemental Questionnaire Response (Dec. 11, 1995), C.R. 12, Def.’s App., 
Ex. 8. 

On January 31, 1996, Commerce received from DuPont the first of 
two letters, suggesting that Akzo had manipulated its cost allocation 
system in order to shift costs away from certain high volume products 
that the company had sold in the U.S. market during the POR. Letter 
from DuPont to Commerce of 1/31/96, at 2, C.R. 18, Def.’s App., Ex. 14. 
DuPont asserted that, in order to prove its allegation, Commerce must 
place in the administrative record of the first review the product-specific 
cost data that Akzo originally submitted in the LTFV investigation. Id. 
at 11-12. In the second letter, which constituted a follow-up submission, 
DuPont recommended including a specific set of questions in the Second 
Supplemental Section D Questionnaire. Letter from DuPont to Com- 
merce of 2/7/96, at 2-9, C.R. 15, Def.’s App., Ex. 15. 

Akzo responded to DuPont’s allegations in its submission of February 
28, 1996. See Letter from Akzo to Commerce of 2/28/96, C.R. 18, Def.’s 
App., Ex. 16 [hereinafter “February Memorandum”]. First, DuPont 
claimed one test of the reasonableness of product-specific costs would 
compare the gross profits and net profits of the U.S. and home market 
products against the overall profit figures for world-wide sales. Id. at 5. 
Akzo responded by noting that it is unrepresentative to compare the re- 
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sults for a small percentage of total sales with the worldwide results, 
particular when the product mix is considered. Jd. at 6-7. Second, Du- 
Pont claimed that Commerce should compare the cost of high volume 
exports to the U.S. with the costs of products that are not exported or are 
exported in low volume. /d. at 6. Akzo responded that the fact that high 
volume items have a lower cost than more sophisticated products is the 
norm, and any other result would be unusual. Jd. at 8-10. The largest 
volume of products sold in the U.S. have the lowest cost because they are 
the easiest to produce and involve the fewest production steps, resulting 
in the highest yield rates. Id. at 9. Thus, the cost differences between 
high volume and low volume goods were fully justified, as it directly re- 
lated to a number of legitimate factors. Jd. at 8-10. Third, DuPont sug- 
gests testing the reasonableness by comparisons of Akzo’s submitted 
costs, taking into account different physical characteristics. Id. at 6. 
Akzo’s February Memorandum demonstrates that DuPont’s claim 
works on a flawed assumption of how the goods are produced and does 
not account for additional factors that affect the calculation of the 
veighted average cost. Id. at 12-14. Commerce both reviewed the sub- 
missions and held a series of ex parte meetings with the parties. See 
Memorandum from Case Analyst to File of 3/7/96, at 1, PR. 51-52, Def.’s 
App., Ex. 17. 

In its preliminary determination on April 9, 1996, Commerce stated 
that DuPont’s cost shifting allegations were untimely for this review. 
Aramid Fiber Formed of Poly Para-Phenylene Terephthalamide from 
The Netherlands, 61 Fed. Reg. 15,766, 15,767 (Dep’t Commerce 1996) 
(prel. determ.). On May 16, 1996, however, Commerce held a meeting 
with DuPont to further discuss the cost issues, Memorandum from Case 
Analyst to File of 5/20/96, at 1, PR. 68, Def.’s App., Ex. 18, and issued 
another Section D Supplemental Questionnaire to which Akzo re- 
sponded, Supplemental Section D Questionnaire (May 30, 1996), C.R. 
23, Def.’s App., Ex. 5. 

In the Final Results, Commerce concluded that there were no reason- 
able grounds to challenge Akzo’s methodology of allocating production 
costs and cost variances based on product-specific standard costs. 61 
Fed. Reg. at 51,407. Commerce reasoned that this approach was consis- 
tent with Akzo’s normal accounting practices and noted that it had pre- 
viously accepted this method for a different Akzo-affiliated company in 
another determination. Jd. Furthermore, Commerce did not accede to 
plaintiff's request to include the data of standard costs from the LTFV 
investigation in this review, noting that it would only “serve to confuse 
and complicate the issue rather than provide sufficient conclusive proof 
of cost shifting.” Id. at 51,408. Commerce offered two reasons why the 
requested comparison between the cost data for the investigation and 
the review would be meaningless: 


First, in the initial investigation, the Department relied on third 
country sales and cost data as the basis for fair value. In this review, 
however, we are relying on Akzo’s home market sales as the basis 
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for normal value * * *. Because of this change in comparison mar- 
kets, it is highly doubtful that, between the two proceedings, there 
would be a sufficient number of common non-U:S. products from 
which to draw any conclusions regarding revisions to standard 
costs. 
Secondly, Akzo grouped together products defined as “identical” in 
accordance with our hierarchy of physical characteristics. Akzo 
then computed a single weighted-average standard cost for these 
products based on production quantities. From the investigation to 
this review, changes in relative production quantities of the various 
Akzo products within any single product group could significantly 
change the weighted-average standard costs Akzo submitted. Thus, 
we determined that conducting a meaningful comparison of cost 
figures between the two segments would be difficult. 

Id. Asaresult, Commerce concluded that it was inappropriate to include 

the standard costs from the investigation in the record for this review. 


iS 
Ia. 


Before the court, DuPont reiterates its claim that Akzo may have un- 
derstated its production costs by inappropriately decreasing its normal 
standard costs for certain products sold in the U.S. market and increas- 
ing the standard costs for the products not sold in the United States. Du- 
Pont, relying on a proposed regulation, Proposed Rules, Antidumping 
and Countervailing Duty Proceedings, 61 Fed. Reg. 4826 (Dep’t Com- 
merce 1996) (new regulation 19 C.FR. § 351.306 to allow information 
from earlier proceeding to be placed in the record of a subsequent pro- 
ceeding), and the general principle that an agency decision must have a 
rational basis, asks the court to determine that Commerce erroneously 
rejected its request to include Akzo’s standard costs from the LTFV in- 
vestigation on the record in this review. 

B. Discussion 

Commerce enjoys broad discretion in conducting investigations and 
reviews under the antidumping statute, particularly in assessing the 
scope of its investigations and decisions regarding relevant evidence. 
See Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 404-05, 
636 F. Supp. 961, 966 (1986), aff'd, 810 F2d 1137 (Fed. Cir. 1987). Com- 
merce’s longstanding practice, upheld by this court, is to treat each seg- 
ment of an antidumping proceeding, including the antidumping 
investigation and the administrative reviews that may follow, as inde- 
pendent proceedings with separate records and which lead to indepen- 
dent determinations. See Outokumpu Copper Rolled Products AB v. 
United States, 17 CIT 848, 854, 829 F. Supp. 1371, 1877 (1993) (anti- 
dumping investigations and administrative reviews are wholly indepen- 
dent proceedings); see also Sugiyama Chain Co. v. United States, 18 CIT 
423, 431, 852 F Supp. 1103, 1110 (1994) (Commerce cannot base deci- 
sion to terminate administrative review on factors related to or discov- 
ered in other review periods); Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, from the People’s Republic of China, 
61 Fed. Reg. 65,527, 65,538 (Dep’t Commerce 1996)(final results of 
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admin. rev.) (Commerce refused to apply verification results from one 
review period to two other review periods). Here, DuPont requests that 
the court order Commerce to consider the cost data provided in the prior 
LTFV investigation in reaching a decision about cost shifting in the 
present administrative review. DuPont’s request clearly requires con- 
duct contrary to Commerce’s normal practice. 

Notwithstanding the fact that Commerce was under no general ob- 
ligation to incorporate the data from the prior investigation into the cur- 
rent record, Commerce granted DuPont numerous opportunities to 
present its allegations. DuPont, however, at no time presented persua- 
sive evidence of cost shifting. Specifically, DuPont did not direct Com- 
merce’s attention to any flaws in Akzo’s rebuttal comments in the 
February Memorandum or any additional proof in the current adminis- 
trative record of cost manipulation, thus providing Commerce with no 
reason to expand the record. 

Moreover, DuPont fails to demonstrate that Commerce’s determina- 
tion lacked a rational basis. Commerce provided two reasons why in this 
particular case, it would not grant such a request: (1) the initial inves- 
tigation relied on third country sales, while the administrative review 
relied on home market sales as the basis for normal value, and (2) any 
change in the production quantities of the products within a single prod- 
uct group could change the weighted-average standard costs submitted. 
Final Result, 61 Fed. Reg. at 51,408. As to the first reason, DuPont sug- 
gests that the destination of the product, whether a third country or the 
home market, would not change the cost of producing the merchandise. 
This may bea valid point, but it is not one that negates Commerce’s rea- 
soning. Commerce specifically noted that the difference in markets was 
relevant because “it is highly doubtful that, between the two proceed- 
ings, there would be a sufficient number of common non-U.S. products 
from which to draw any conclusions regarding revisions to standard 
costs,” not because the production costs would change by destination. 
Id. This reasoning, in addition to the likely change in production quanti- 
ties within product groups based on changes in supply and demand, sup- 
port Commerce’s decision to restrict the breadth of the investigation. 


IV. 
A. Background 
On October 10, 1996, DuPont submitted a timely request to correct a 
ministerial error contained in Commerce’s model-match and margin 
calculation computer program used in the Final Results. DuPont’s Min- 
isterial Error Allegation (Oct. 10, 1996), C.R. 35, Def.’s App., Ex. 19. Du- 
Pont’s request alleged that as a result of the computer error, Commerce 
prematurely resorted to CV when the most similar home market 
matches were sold below cost and should have instead resorted to the 
other home market sales that were above cost. Jd. at 2-3. 
In response, Commerce explained: 
[i]t is the Department’s longstanding practice to match US sales to 
comparison market sales based “on the similarity of the merchan- 





e only and not on we ether th e. most ae model is sold above 

section 771(16), [19 U.S.C. § 1677(16) (1994)], appears to di- 
us to the use of c onstr ucted v: hie Ww aie he most similar model 
is sold be OW COSt. 7 


et 


‘ision ee Regarding the Ministerial Error Allegation 
Nov. 5, 1996), at 2, C.R. 37, Def.’s App., Ex. 20. Thus, because the re- 

st was not to correct a ministerial error but rather to change an 
gency policy, Commerce did not make any changes to the final margin 
alculations. Id. 


B. Discussion 


+ 


section 1675( h) Title 19 provides that “ministerial errors” include 
errors in addition, subtraction, or other arithmetic function, clerical 
errors resu ultin g fr om inaccurate copying, duplication, or the like, and 
ype of unintentional error which the administering authority 
nsiders ministerial. ” Id. (emphasis added). Commerce may correct 

inisteri final determinations. 19 U.S.C. § 1675(h) (1994). 

oreover, the court has ee that the statute grants Commerce 

liscretion to determine what constitutes a ministerial error. See 

, S.A. v. United States, Ct. No. 93-10-00659, Slip Op. 95-72, 1995 

31, at *5 (Ct. Int’! Trade Apr. 24, 1995) (“Commerce is given 

faiviyt broad discretion to ar mine which types of unintentional error 
to regard as ministerial.” 

Plaintiff contests ‘se ee rejection of its request to correct the 
ninisterial error. In its brief before the court, defendant bifurcates Du- 
Pont’s allegation of one ministerial error into two separate potential er- 

s. Both alleged ministerial errors will be addressed below. 


1. First Error 
DuPont alleges that Commerce’s computer program erred because 
when the most similar foreign model was sold below cost, Commerce 
should have used another lower-ranked match when that same foreign 
model was used as the best match for a different U.S. sale elsewhere in 
the review.'4 Commerce, however, correctly decided as to this alleged er- 
ror that DuPont seeks a change of a policy, not a correction of a ministe- 
rial error. 
It is Commerce’s long-standing policy that: 
Once the model matches are established and the COP test is com- 
pleted, Commerce is not required to reexamine all of the undiffer- 
entiated model data in order to make new matches and price 
comparisons on the basis of whatever subset of lower-ranked such 
or similar merchandise survives the COP test. Section 1677b(b) [of 
Title 19] does not direct such a result. 
Zenith Elecs. Corp. v. United States, 18 CIT 1145, 1154, 872 F Supp. 992, 
1000 (1994). Moreover, Commerce limits the universe of potential 


rovides the following as an example of the error. Commerce compared U.S. sales of model [ ] to home 
fmodel [ | in[ | different months, but resorted to constructed value rather than match U.S. model [ ] tothe 
1e market model [ | in[ |] other months involving multiple U.S. sales observations. See P1.’s Brief, Attachment 
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matches to those sales within 90 days before and 60 days after the month 
of the U.S. sale. This period is known as the “90/60 day contemporaneity 
window.” See 19 U.S.C. § 1677b(a)(1)(A); Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof from France, Germa- 
ny, Italy, Japan, Singapore and the United Kingdom, 62 Fed. Reg. 2081, 
2111 (Dep’t Commerce 1997) (final results of admin. rev.) (applying 
post-URAA law, Commerce “resorted directly to CV where we have dis- 
regarded all contemporaneous identical HM sales as below cost” in the 
90/60 day contemporaneity window); Certain Circular Welded Carbon 
Steel Pipes and Tubes from Thailand, 61 Fed. Reg. 1328, 1332 (Dep’t 
Commerce 1996) (final results of admin. rev.)(“consistent with estab- 
lished Department practice, we will also continue to limit the universe 
of sales from which we select the comparison model to those sales made 
during the contemporaneous 90/60 window.”). 

Thus, the dispute is whether the matches DuPont considers as suit- 
able alternatives to the originally matched but below cost sales are “low- 
er ranked” or are the within the same level of similar merchandise as the 
original match. According to DuPont, a suitable “second best” match 
would be a home market sale that was considered to be the best match 
for the same U.S. model in another period involving a different window 
of contemporaneity. Such a match would not be “lower ranked” DuPont 
argues because it was considered a similar or identical match at other 
times during the period of review. 

The foreign models considered within each 90/60 contemporaneity 
window, however, are analyzed separately; thus, the matching process 
within one 90/60 day window should not be confused with the matching 
process within another window. The fact that a certain match was the 
most similar merchandise in one window, does not mean that the same 
match would be the most similar in another window. Essentially, Du- 
Pont is asking Commerce to continue its model-match exercise after dis- 
regarding the below cost sales at the first level to find additional 
matches. Thus, Commerce correctly denied DuPont’s request as it clear- 
ly sought to change an established policy, not to correct a ministerial er- 
ror. 


2. Second Error 


The court finds that Commerce prematurely resorted to CV when, in 
a slight variation of the error alleged above, the computer program re- 
jected the most similar matching home market models, the sales of 
which occurred in a different month, but within the same 90/60 day win- 
dow. See Pl.’s Conf. Br. at 58 (examples of mistake). While defendant 
consents to a remand to correct this error, defendant-intervenors would 
prefer completing the appeal process quickly rather than obtaining the 
limited benefit they would incur from the remand through the decrease 
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in the dumping margin.!° Although DuPont claimed for the first time at 
oral argument that the limited remand would benefit it, DuPont has not 
presented any evidence of this to the court. Thus, as it appears only de- 
endant-intervenors would benefit and they do not seek remand, Com- 


‘ce’s determination is sustained it its entirety. 


(Slip Op. 98- 


RRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
DANA CORP, DEFENDANT-INTERVENOR 


Consolidated Court No. 96-08-01909 


» Torrington Company (“Torrington”), brings this action pursuant to Rule 

Rules of this Court for judgment on the agency record. Torrington challenges 
artment of Commerce, International Trade Administration’s (“Commerce”) de- 

na ion 7 certain automotive parts known as center bracket assemblies, imported 


from Japan by Dana Corporation, and cushion suspension units, imported from Japan 
and Singapore by Rockwell International Corporation, are not within the scope of the an- 

g duty orders, entitled Antidumping Duty Orders: Ball Bearings, Cylindrical 

igs, and Spherical Plain Bearings, and Parts Thereof From Japan, 54 Fed 

1989), and Antidumping Duty Order of Sales at Less Than Fair Value: Ball 
[ of From Singapore, 54 Fed. Reg. 20,907 (1989) (collectively, “Or- 
properly excluded the center bracket assemblies and cushion suspen- 


scope of the Order 
or judgment on the agency record is denied; case dismissed. ] 


(Dated January 29, 1998 


Stewart and Stewart (Terence P Stewart, Geert De Prest and James R. Cannon, Jr.) for 
plaintiff 
Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
gation Branch, Cc ivil I Divisio mn, U.S. Department of Justice (Cynthia B. Schultz); of 
4. Barnett, Attorney-Advisor, Office of Chief Counsel for Import Adminis- 
U S.D Yepartmer it of Commerce, for defendant. 


nes, Richardson & Colburn (Robert E. Burke, Kazumune V. Kano, and David G. For- 


for defendant-intervenor. 
OPINION 
TSOUCALAS, Senior Judge: Plaintiff, the a Company (“Tor- 
rington”), brings this motion pursuant to Rule 56.2 of the Rules of this 
Court for judgment ton the agency record. Torrington challenges certain 


° Akzo notes that there are only a few products and less than [ ] transactions where the originally selected model 
was sold in a different month, but in the same window, and the margin actually decreases by less than [ ]% when this 
correction is made 
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final scope determinations! of the United States Department of Com- 
merce, International Trade Administration (“Commerce”), excluding 
center bracket assemblies (“CBAs”) imported from Japan by Dana Cor- 
poration (“Dana”) and cushion suspension units (“CSUs”) imported 
from Japan and Singapore by Rockwell International Corporation 
(“Rockwell”) from the scope of the antidumping duty orders on ball 
bearings, cylindrical roller bearings, and spherical plain bearings from 
Japan and Singapore, entitled Antidumping Duty Orders: Ball Bear- 
ings, Cylindrical Roller Bearings, and Spherical Plain Bearings, and 
Parts Thereof From Japan, 54 Fed. Reg. 20,904 (1989), and Antidump- 
ing Duty Order of Sales at Less Than Fair Value: Ball Bearings and 
Parts Thereof From Singapore, 54 Fed. Reg. 20,907 (1989) (collectively, 
“Order”). 


BACKGROUND 

On March 31, 1988, Torrington filed an antidumping duty petition on 
behalf of the United States domestic industry producing antifriction 
bearings (“AFBs”) on all AFBs (other than tapered roller bearings) in- 
cluding housed bearing units, regardless of use. On May 23, 1988, Com- 
merce prepared a memorandum regarding the scope of the antidumping 
and countervailing duty investigations of AFBs. In its memorandum, 
and then again during a meeting with Torrington, Commerce re- 
quested, inter alia, that Torrington specifically identify the products en- 
tering under the basket provision for miscellaneous automotive parts 
(TSUS item 692.32952) that it wants included in the scope of these in- 
vestigations and state whether it produces each product. On May 26, 
1988, Torrington responded to Commerce’s request by asserting that 
the petition was intended to cover all antifriction bearings, other than 
tapered roller bearings, and parts, including so-called application bear- 
ings and bearing units (e.g., bearings which incorporate some additional 
feature to permit ease of assembly, mounting, etc.). 

On June 138, 1988, Commerce issued a Product Coverage Memoran- 
dum (“PCM”) for the antidumping and countervailing duty investiga- 
tions at issue, in which it stated the following: 


Wheel hub units enter under the TSUSA category for miscella- 
neous automotive parts and were specifically named in the petition. 
No other items entering under this category were named in the 
petition. Accordingly, wheel hub units currently are the only item 
entering under the TSUSA category for miscellaneous automotive 
parts which are included in the scope of these investigations. All 


*Commerce’s determination with regard to Dana (“Dana Determination”) is contained in an unpublished letter to 
interested parties with an attached memorandum from Holly A. Kuga to Joseph Spetrini, dated June 26, 1996. See 
Dana Determination, PR. Doc. No. 12, Pl.’s App., Ex. 2. A brief summary of the Dana Determination was published in 
the Federal Register on August 1, 1996. See Notice of Scope Rulings, 61 Fed. Reg. 40,194 (1996). Commerce’s deter- 
mination with ard to Rockwell (“Rockwell Determination”) is contained in an unpublished letter to interested par- 
ties with an attached memorandum from Holly A. Kuga to Jeffrey P. Bialos, dated February 10, 1997. See Rockwell 
Determiu Doc. No. 30, Pl.’s App., Ex. 1. A brief summary of the Rockwell Determination was published in the 
Federal Register on June 4, 1997. See Notice of Scope Rulings, 62 Fed. Reg. 30,569 (1997) 

2 The importation of the products that are the subject of this litigation occurred prior to the adoption of the Harmo- 
nized Tariff Schedule in 1989. In this decision, therefore, the Court will refer to the TSUS system of classification under 
which CSUs and CBAs were classified under TSUS item 692.3295 
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other items entering under the miscellaneous automotive parts 
TSUSA category will not be subject to these investigations, absent 
convincing evidence provided by the petitioner that any such item 
should be included. 
PCM at 2, Pl.’s App., Ex. 3. Torrington did not submit any evidence re- 
garding CBAs and CSUs. 

On May 15, 1989, Commerce published the Order at issue covering 
ball bearings, cylindrical roller bearings, and spherical plain bearings 
from Japan and Singapore. The Order indicated its scope as follows: 

Wheel hub units which employ [balls or cylindrical rollers] as the 
rolling element entering under TSUSA item 692.3295 [miscella- 
neous automotive parts] are subject to investigation; all other prod- 
ucts entering under this TSUSA item are not subject to 
investigation. 
Order, 54 Fed. Reg. at 20,905 & 54 Fed. Reg. at 20,907 (emphasis added). 
No party challenged any aspect of the Order’s scope language relating to 
the exclusion of miscellaneous automotive parts covered under TSUS 
692.3295 other than wheel hub units. 

On separate occasions, both Dana and Rockwell requested that Com- 
merce issue a scope ruling excluding their automotive parts, CBAs and 
CSUs, from the scope of the Order. See Dana Scope Ruling Request for 
CBAs, PR. Doc. No. 2, Pl.’s App., Ex. 3 (Nov. 17, 1994) (“Dana Scope Re- 
quest”); Rockwell Scope Ruling Request for CSUs, PR. Doc. No. 9, Pl.’s 
App., Ex. 4 (Nov. 9, 1995) (“Rockwell Scope Request”). Commerce deter- 
mined that the CBAs imported by Dana and the CSUs imported by 
Rockwell are outside the scope of the Order. See Notice of Scope Rulings, 
62 Fed. Reg. 30,569 & 61 Fed. Reg. 40,194. 

On August 7, 1996, Torrington filed its summons challenging the 
Dana determination and the present action ensued. On March 5, 1997, 
Torrington’s case was consolidated with Torrington’s challenge of the 
Rockwell Determination. Rockwell is not a party to this action. Oral ar- 
gument was held at the Court on December 16, 1997. 


DISCUSSION 

The Court has jurisdiction over this matter under 19 U.S.C. 
§ 1516a(a)(2)(B)(vi)(1994) and 28 U.S.C. § 1581(c)(1994). 

In an action for judgment upon the agency record contesting Com- 
merce’s exclusion of certain products from the-scope of an antidumping 
duty order, the Court must uphold Commerce’s final determination un- 
less it is “unsupported by substantial evidence on the record, or other- 
wise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). 
Substantial evidence is “more than a mere scintilla. It means such rele- 
vant evidence as a reasonable mind might accept as adequate to support 
a conclusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 
(1951) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938). “It is not within the Court’s domain either to weigh the adequate 
quality or quantity of the evidence for sufficiency or to reject a finding on 
grounds of a differing interpretation of the record.” Timken Co. v. 
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United States, 12 CIT 955, 962, 699 F Supp. 300, 306 (1988), aff’d, 894 
F.2d 385 (Fed. Cir. 1990). 

In this action, Torrington asks that this Court reverse Commerce’s 
determination that CBAs, the subject of Dana’s Scope Request, and 
CSUs, the subject of Rockwell’s Scope Request, are excluded from the 
scope of the Order. The only issue presented to this Court is whether 
Commerce’s scope determination excluding CBAs and CSUs from the 
scope of the Order is supported by substantial evidence on the record 
and is in accordance with law. 


1. Timeliness of Torrington’s Attempt to Submit Evidence That CBAs 
and CSUs are AFBs of the Type Covered by the Order: 

Torrington wishes to submit evidence that CBAs and CSUs are bear- 
ings that should be covered by the scope of the Order, despite their classi- 
fication as auto parts, and despite the Order’s express language that 
wheel hub units are the only automotive parts in the Order’s scope. Oral 
Argument, James R. Cannon, Jr. (Dec. 16, 1997); Torrington Opposition 
to Dana Scope Request, PR. Doc. No. 4, at 1-3, Pl.’s App., Ex. 5 (Jan. 26, 
1995). Torrington claims that the PCM supports its position that it may 
now argue that the products in question are bearings of the type covered 
by the Order. Specifically, Torrington refers to the following language in 
the PCM: “All other items [other than wheel hub units] entering under 
the miscellaneous automotive parts TSUSA category will not be subject 
to these investigations, absent convincing evidence provided by the peti- 
tioner that any such item should be included.” PCM at 2, Pl.’s App., Ex. 3 
(emphasis added). Torrington argues that the phrase “absent convinc- 
ing evidence” provides an open-ended invitation for petitioner to sug- 
gest, at any time during the Order’s administration, products in the 
automotive classification which should be included in the Order’s scope. 
This is a gross mischaracterization of the opportunity afforded by the 
PCM and by the law. 

Torrington’s attempt to introduce evidence at this time that CBAs 
and CSUs are bearings covered by the Order is time-barred. As a proce- 
dural matter, the PCM was part of Commerce’s preliminary and final 
determinations and, therefore, should have been challenged within 
thirty days of the publication of the Order. See19 US.C. 
§ 1516a(a)(2)(A) (1988); Toshiba Corp. v. United States, 15 CIT 408, 
413, 770 F Supp. 660, 664 (1991). Torrington misunderstood the law on 
this matter and, consequently, the opportunity granted by the PCM. 

Even if Torrington could not have raised evidence at the time of the 
Order’s publication specifically regarding CBAs and CSUs, it still had 
the opportunity to challenge the language in the Order that excluded all 
but wheel hub units in the automotive parts category for investigation. 
Torrington, however, chose not to do so. The Court will therefore ana- 
lyze Torrington’s claim without considering any additional evidence 
Torrington wishes to submit regarding CBAs and CSUs. 
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2. Scope of the Order: 


A scope determination is a clarification of what the scope of the order 
was at the time the order was issued. As this Court has recognized sever- 
al times in the past, Commerce retains broad discretion to define the 
scope of an antidumping investigation. See, e.g., SKF USA, Inc. v. 
United States, 15 CIT 152, 156, 762 F Supp. 344, 348 (1991), aff'd, 972 
F.2d 1355 (Fed. Cir. 1992); Smith-Corona Group v. United States, 713 
F.2d 1568, 1582 (Fed. Cir. 1983); Mitsubishi Elec. Corp. v. United States, 
12 CIT 1025, 1042, 700 F. Supp. 538, 552 (1988), aff'd, 898 F.2d 1577 

Fed. Cir. 1990). However, Commerce’s discretion must be exercised rea- 
sonably and must be supported by substantial evidence in the adminis- 
trative record. See SKF USA Inc., 15 CIT at 156, 762 F Supp. at 348. 

In determining whether a particular product is within the scope of an 
antidumping duty order, Commerce must first consider whether the un- 
derlying petition covers the product. See 19 C.FR. § 353.29(i) (1994); 
Koyo Seiko Co. v. United States, 21 CIT ,___, 955 F. Supp. 1532, 
1537 (1997); Torrington Co. v. United States, 16 CIT 99, 104, 786 F. 
Supp. 1021, 1025 (1992). If the petition is ambiguous, Commerce must 
then examine its preliminary and final determinations of less than fair 
value (“LTFV”), the International Trade Commission’s (“ITC”) deter- 
mination of material injury, Commerce’s previous notices of initiation of 
the LTFV investigation, and any available ITC publications. 19 C.FR. 
§ 353.29(i); see also Smith Corona Corp. v. United States, 915 F.2d 683, 
685 (Fed. Cir. 1990) (to determine an order’s scope, the order must be 
examined with the help of the petition and legal conclusions of adminis- 
trative investigations); Koyo Seiko,21CITat___—«, 955 F. Supp. at 1537; 
Koyo Seiko Co. v. United States, 17 CIT 1076, 1079, 834 F. Supp. 1401, 
1403-04 (1993), aff'd, 31 F3d 1177 (Fed. Cir. 1994); Nitta Indus. Corp. v. 
United States, 16 CIT 244, 246 (1992). Ifthe scope of the particular prod- 
uct is still unclear, Commerce is to look to other criteria, including an 
analysis of the product’s character under the factors enumerated in Di- 
versified Prods. Corp. v. United States, 6 CIT 155, 572 F. Supp. 883 
(1983). See 19 C.ER. § 353.29(i); see also Torrington, 16 CIT at 104, 786 
F Supp. at 1025. The application of the Diversified Products criteria is 
not required for the resolution of ambiguity but is a legitimate exercise 
of Commerce’s discretion and authority. American NTN Bearing Mfg. 
Corp. v. United States, 14 CIT 320, 331, 739 F Supp. 1555, 1565 (1990). 

The question here is whether CBAs and CSUs were properly excluded 
from the investigations. CBAs are automotive components attached to 
the chassis of a vehicle that support the driveshaft. CSUs are also auto- 
motive components, very much like Dana’s CBAs, which reduce drive- 
line force reactions in universal joints. Rockwell Determination, PR. 
Doc. No. 30, at 2, Pl.’s App., Ex. 1. Petitioner conceded at oral argument 
that during the LTF'V investigations and at present, Dana has been im- 
porting CBAs and Rockwell has been importing CSUs under the tariff 
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classification for miscellaneous automotive parts. Oral Argument, 
James R. Cannon, Jr., (Dec. 16, 1997); see also Rockwell Determination, 
PR. Doc. No. 30, at 2, Pl.’s App., Ex. 1. 

In this case, pursuant to the regulations and case law, Commerce ex- 
amined Torrington’s petition to determine whether the CBAs and CSUs 
fall within the scope of the Order. In a scope investigation where Com- 
merce examines the description of the merchandise contained in the 
petition, Commerce must give ample deference to the intent of the peti- 
tioner. See Koyo Seiko, 21 CIT at__, 955 F Supp. at 1537; Koyo Seiko, 
17 CIT at 1078, 834 F Supp. at 1403. In its petition, Torrington re- 
quested that the Order encompass all AF Bs, other than tapered roller 
bearings, including housed bearing units. Commerce determined that 
Torrington’s petition was not sufficiently clear to be used as a basis for 
determining the scope of the Order because the petition can be inter- 
preted to include all products containing bearings entering under the 
category for miscellaneous auto parts. See PCM at 1, Pl.’s App., Ex. 3. 

Because Commerce determined that the petition was ambiguous, 
Commerce relied on other evidence, beginning with relevant ITC no- 
tices and publications. In its investigations, the ITC defined the mer- 
chandise subject to investigation as follows: 


For purposes of these investigations, ball bearings [cylindrical 
bearings, etc.] and parts thereof include the following articles, 
whether mounted or unmounted: * * * wheel hub units which 
employ balls as the rolling element entering under TSUSA item 
692.3295; all other items entering under this item are not subject to 
investigation. 
Antifriction Bearings (Other than Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of Germany, France, Italy, Japan, 
Romania, Singapore, Sweden, Thailand, and the United Kingdom (Fi- 
nal Determinations), USITC Publication 2185 (1989) (“Final Deter- 
minations”). In addition, Commerce referred to its PCM, which 
expressly indicated that wheel hub units are the only product entering 
under the TSUS category for automotive parts covered by the investiga- 
tion. See PCM at 2, Pl.’s App., Ex. 3. 

The Court agrees that Torrington’s petition is ambiguous with re- 
spect to products that are imported as automotive parts because it fails 
to explicitly refer to CBAs or CSUs, preexisting products which were be- 
ing imported under the same tariff classification years before Torring- 
ton even submitted the petition. See Koyo Seiko, 21 CIT at __—_—s, 95H EF 
Supp. at 1538 (failure to refer explicitly to certain products renders peti- 
tion ambiguous). Torrington’s petition refers only to wheel hub units in 
the relevant classification category. The petition, therefore, is too broad 
to serve as a basis for the scope of an antidumping duty order. Conse- 
quently, Commerce properly decided to refer to other pieces of addition- 
al documentary evidence in the record. The PCM, ITC publications and 


3 The parties do not dispute the record evidence indicating that CBAs have been imported since 1981 and CSUs have 
been imported since 1982. See Customs Ruling Letter 801228 (Sept. 8, 1981). 
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LTFV determinations clearly demonstrate that CBAs and CSUs 
eaTEneD excluded from the scope of the Order. 

Most d aan aging to Torrington’s case is the express language of the Or- 
The Orda is clear that, of all products entering under TSUS 
on 692.3295, only wheel hub units are included in the scope of 

sr. Order, 54 Fed. Reg. at 20,905 & 54 Fed. Reg. at 20,907.4 
ton asserts that Commerce should have resorted to the Diver- 
s analysis. The law, however, mandates no such require- 
vase. Although the Diversified Products criteria may be 
the scope of an antidumping duty order when the order 
accompanying administrative record are ambiguous, see, e.g., 
NTN, 14 CIT at 331, 739 F Supp. at 1565, Commerce need not 
1e Diversified Products criteria to a preexisting product. See SKF 
57, 762 F Supp. at 349. Further, there is no ambiguity 
he Order’s language stating that “all other products * * * 
| hub units] are not subject to investigation” means just 
is in the automotive parts category and it is not a wheel 


j 
+ 


ot covered. Thus, Commerce was not required to use the 
I inalysis to reach its decision. 


s that Commerce's use of tariff classifications in its 

fully cedes authority to Customs. This argument has 
hough Commerce is not required to conform its scope deter- 
‘ustoms’ classification categories, in this case, Commerce 
tariff classification for automotive parts as the only 


ining th 


he scope of certain merchandise, without any dis- 
See Koyo Seiko, 21 CIT at , 955 FE Supp. at 
rce did not intend the tariff classification to be con- 
could have easily indicated any intent to use the 
ely for reference purposes by including disclaiming 


yn’s request to include products where the Order de- 

direct conflict with the terms of the Order and is 

gh Commerce has the authority to clarify the 

lumping duty orders, Commerce “may not expand the 

orders beyond the merchandise encompassed by the final 

air value determinations.” Ericsson GE Mobile Communica- 

ited States, 21 CIT y , 955 F Supp 1510, 1520 

th Corona , 915 jae at 686; J Mitsubishi Elec. Corp. v. United 
730, 733-734, 802 F. Supp. 455, 458 (1992). 
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d CSUs are wheel hub units. Wheel hub units consist 

using with bolt holes in which the flanged housing 

earing in a wheel hub unit wears out, the entire 

to a vehicle, to link the wheel to the steering 

Publication 2185, at 20-21. By contrast, the 

, arubber cushion, a grease retainer, a ball bearing and 

) minimize couplir rces. See Dana Determination, PR. Doc. No. 12, at 
1, PR. Doc. No. 30, at 2, Pl.’s App., Ex. 1 1. Therefore, CBAs and CSUs are 





U.S. COURT OF INTERNATIONAL TRADE 


CONCLUSION 
Upon review of the administrative record, the Court finds Com- 
merce’s determination excluding CBAs and CSUs from the scope of the 
Order is the only reasonable interpretation of the Order. Therefore, the 
Court holds that Commerce’s determination is supported by substantial 
evidence and is in accordance with law. 


(Slip Op. 98-9 
LUIGI BORMIOLI CORP, PLAINTIFF v. UNITED STATES, DEFENDAN 
Court No. 97-06-01049 
(Dated January 30, 1998 


JUDGMENT 


RESTANI, Judge: This declaratory judgment action is hereby dis- 
missed without prejudice. There is no basis for jurisdiction under 28 
U.S.C. § 1581. See Tikal Distrib. Corp. v. United States, 970 F. Supp. 
1056, 1063 n.9 (Ct. Int’] Trade 1997). Because it has already declined to 
pay the additional money demanded by Customs for prior disclosure 
treatment under 19 U.S.C. § 1592, plaintiff cannot be aided by this ac- 
tion. Contrast Pentax Corp. v. Robison, 924 F. Supp. 198, 195-96 (Ct. 
Int’] Trade 1996), rev'd on other grounds, 125 F.3d 1457 (Fed. Cir. 1997). 
In this matter the government may never sue for additional monies and 
no injury may ever occur. If the government brings suit the remedies 
available to plaintiff in that action will be adequate to redress any harm 
caused by Customs’ action. 
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